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IN 
Supreme Court of Appeals of Virginia 
AT RICHMOND. ,. 
ROBFJRT LEE FENNER 
vs. 
COMMONWEALTH OF VIRGINIA. 
Your petitioner, Robert Lee Fenner, respectfully showeth l 
unto the Court that he is aggrieved by ~ judgment of the 
Circuit Court of Chesterfield County, rendered on the 12th 
day of May, 1928, whereby he was sentenced to confinement 
in the State Penitentiary for a period of twelve years. The 
record, filed with this petition as a part thereof, contains the 
various certificates of exceptions numbered from one to nine, 
inclusive, taken during the course of the trial. These excep-
tions present and illustrate the various errors committed 
· during the course of this trial, all and each of which said er- · 
rors are assigned by your petitioner as grounds for revers-
ing the judgment of the Trial Court. 
srrATE>l~tiENT 0]., THE CASE. 
That about three o'clock on the afternoon of December 
21, 1927, the banking house of the Chesterfield County Bank, 
Incorporated, of Chesterfield County/Virginia, was entered 
bv two men and m:onev in the sum of Four Thousand S'eve:ri 
•Hundred Twenty-two ·Dollars and ten cents ($4,722.10) was 
stolen therefrom. The banking house is situate in the town 
of Chester, Virginia, about twelve or thirteen miles from 
the City of Richmond, Virginia. The evidence shows that 
the parties who entered the bank were in the town of Ches-
ter on the day previous to the commission of the crime. In 
the bank at the til,lle of the entry were two employees, Mr. 
J. I. Ellison, Assistant Cashier, and Miss Martha Vaughan, 
an employee of the bank. Mr. Ellison was behind the Teller's 
~-.--·---
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window.and Miss Vaughan was also behind the Teller's win-
dow, but situated at a desk with her ·Side towards the door 
entering the bank. One of the men was a rather large man, 
the- other a ~mailer w.an. The small~r man entered the bank 
ffirlilt Md coU!manded :ElliiJon · to hold u,p his hand~. The 
larger man th,en entered and commanded Miss Vaughan to 
hold up her hands. The first one who entered then com-
manded the two to enter the vault, which they did do, and 
the amount aforesaid was taken. During this time Mr. True-
hart, the Cashier of the bank, and Mr. Haskins Hobson, were 
in a rear room of the bank, the door leading to which was 
locked by the first man entering the bank. Neither one of 
these gentlemen saw the parties who committed the erime. 
After closing the vault, the two men left the bank and were 
driven off by a party who was waiting in a Buick automobile, 
which had been stolen that morning from the Jones Motor 
Company, at Allen A venue and Broad Street, Richmond, Vir-
iginia. 
A description of the guilty parties was immediately phoned 
to the Richmond Police Departme;n.t. The phone message 
contained a detailed description of the criminals. 
On December 30, 1927, Robert Lee Fenner, who had been 
living in the City of Norfolk for some time, was arrested in 
that city charged with the crime of which he was later con-
victed in Chesterfield County. At the time of his arrest and 
np until the time he was taken from Norfolk by officers who 
went to take him in custody, he insisted that he could take 
the Norfolk and State officers and the local authorities to 
people in the City of N orfollr which would prove that he was 
not and could not be guilty of the crime with which he was 
charged. The officers refused to grant his request .a:n.d he 
was carried to the jail of the City of Richmond; where he is 
now confined, · 
At the trial, Mr. Ellison, Assistant Cashier, identified Fen-
ner as the party who was second to enter the bank. Mr. W. 
F. S~:tunders, a United States Mail Carner, who entered tne 
bank during the time of the robbery also said that Fenner 
was on~ of' the parties connected in the robbery. A Mr. C. 
B. Graves~. postmaster at Chester, Virginia, stated that he 
had seen J!,enner on the day previous to the robbery of the 
bank in the post office at Chester. Graves also described 
in minute detail the description of the automobile which Fen-
ner is supposed to have driven the day before the robbery. 
It has ah;eady been stated that the automobile, in which the 
:robbers were, was not stolen until the morning of the rob-
bery, 
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The defendant, Robert Lee Fenner, r!'llied on a:n ·alibi as 
his defense and produced several disinterested witnes111ee 
from Norfolk to substantiate it. Among those were: Mrs. 
Annie Crowder, :Mr. De Witt Goodwin, Mr. Garland McDaniel, 
Mrs. Ethel Miller, Mrs. W. E. Petty, Mr. William Torbet. 
Fenner boarded with Mrs. Crowder, the first witness named. 
The evidence showed that she had other boarders or room-
ers and that she was no special friend of Fenner. The other 
·witnesses who testified to his presence in Norfolk a.t or near 
the time of the crime, were entirely disinterested. 
The two witnesses, Ellison and Saunders, who identified 
Fenner, as one of the guilty parties, admitted that when. they 
were :first shown Fennen•)s picture they did not identify him; 
that after being talked to by local officers, officers of the 
· !City of Richmond, and State officers, and after having been 
shown the picture again they identified Fenner as the guilty 
party. After Fenner was arrested and while he was in the 
Police Station, or in jail in Norfolk waiting for the Chester'" 
(field authorities and their companions, he begged Mr. Nor-
wit2;ky, a detective of Norfolk, to line up other prisoners with 
him and request the parties charging him with the crime to 
identify him. This, the officers positively refused to do. 
When Fenner was taken into the room where the .Chester-
tfield and other officars were, he was known as Fenner, and 
they were compelled to know that he was the same man whose 
photograph they had at :first failed to identify, but later did 
identify after exhibits of the photographs and conversations 
relative thereto. No other photographs were exhibited to 
the bank employees other than those of Fenner and when 
they went to N orfollr, no person other than Fenner was 
shown· to them, and the only man accused of the crime was 
Fenner and that accusation was made bv an officer who did 
not know him and knew nothing of the facts surrounding the 
robbery other than that of hearsay. · 
As previously stated, Fenner relied on an alibi and in re-
buttal of his defense the Commonwealth introduced a wit-
ness, G. vV. Smith, of Boykin, Virginia, who testified that on 
December 23, a elate witnesses for Fenner stated that he 
was in Norfolk, said that he had seen Fenner in Boykin on 
that date. This was in direct contradiction of the defense's 
.chief witness. Although Smith further testified that Fenner 
had that day robbed him, United States mail earrier, of valu-
able mail, he has later admitted that his testimony was false 
and he himself robbed the Government of the valuable ID.ail 
of which he accused Fenner of taking. 
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Since that time of his arrest Fenner has steadfastly de-
nied his guilt. 
(Smith's adini.ssion of guilt is not part of the record.) 
ASSIGNMENT OF ERROR. 
The record contains nine <lertificates of exceptions. With-
out waiving error set out in the other certificates of excep-
tion, we shall in this petition present for the consideration 
of the Court those errors which are most apparent. 
FI~SS~ENT OF ERROR. 
r-----~- ' 
This assignment of error appears in certificate of exeep-
tions No. III. Although the case of Draper v. CommonweaJ,th~ 
132 Virginia 6'48, appears at first glance to hold a view con-
trary to our contention, we feel that upon the examination 
·of the instructions in that case and those in the Fenner case 
that the objections to the instruction under <lOnsideration 
were well taken. 
Our contention is sustained by the case of Potts v. Com-
monwealth, 113 Virginia 733; the dissenting opinion of the 
Hon. Martin P. Hqrks in the case of Draper v. Commonwealth, 
132 Virginia 648. · · · · 
In the case of Lamb v. Commonwealth, 141 Va., p. 481, 
where the defendant relied on self-defense as his defense, the 
Court held that the accused, in order to entitle him to an ac-
quittal on the ground of self-defense, was required to sus-
tain his plea of self-defense only to the point that the evi-
dence in support Qf it, when considered, along with all other 
evidence in the case, raised in the minds of the jury a rea-
·sonable doubt as to his guilt. 
SECOND ASSIGNMENT OF ERROR. 
This assignment of error appears in certificate of excep-
tions No. V. Your petitioner moved to set aside ~ 
as contrary to the law and the evidence, which motion was 
o~rruled by tlie Tr1arC'ourt, but befOre the term aq.journed 
and at a later date in the same term of the Court, offered an 
additional ground for this motion, that of after-discovered 
evidence. 
This evidence was entirely unknown to the defendant or 
his counsel at the time of the trial. In short, the newly dis-
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covered . evidence shows that Mrs. Anna ·Johnstone, widow, 
formerly the wife of Robert L. J ohnstorie, a notorious crimi-
nal, was in possession of facts which cleared up the robbery 
of the Chesterfield bank. She states that her husband was 
in. Richmond at the time of the robbery;_ .j;}gtt he went t() 
!Richmond on the pretext. that he was gomg toSee an at-' 
torney about the estate of his father. His father left no 
estate. 'rhe witness came to Richmond on the 20th of De-
cember, the day before the robbery. The witness, who was 
the wife of Robert Johnstone, was continually deceived for 
some time about .Johnstone's real act~ons during the days 
they were in Richmond together. After Fenner had been 
placed in jail, Johnstone, through remorse of conscience, or 
Providential -compulsion, disclosed some of the facts con-
cerning the robbery of the Chesterfield Bank to his wife. 
These facts were fully set forth in her affidavit. After Mrs. 
Johnstone, the witness, wa.s in possession of these facts and 
while she was still living with him, but without her knowl-
. edge, he attempted or did rob a store in Virginia, at which 
time he was killed. Mrs. J olmstone felt .that it was only her 
duty to disclose these facts to Mr. Moss, whom she had been 
led to believe represented her husband, and in turn Mr. Moss 
disclosed them. to the trial attorneys for Fenner. It will be 
seen that in Mrs. Johnstone's affidavit, which was voluntary J 
and without solicitation, that she. names her husband and ·~ 
Fay Green as the parties who entered the bank. Her entire 
statement coincided with .the statements of the Common-1 
wealth witnesses, and in fact, the description given of the 
larger one of the two robbers, which Commonwealth claimed 
to be F"enner, and which was phoned to the Richmond Police 
Department immediately· after the robbery~ is that" of Fay 
Green rather than that of Robert Lee Fenner. The affidavit 
of Mr. T. F. O'Connor, who holds a responsible position of 
Deputy Sergeant at the City Jail of the City of Richmond, 
states that Fay Green and Robert Lee Fenner are about 
the same size and are very much alike in appearance with 
the exception ·that Fay Green has darker skin than Robert 
Fenner. 
Further, Mr. R. L. Chappell, a disinterested witness, states 
that Johnstone came to him before the bank robbery and. 
asked him to participate in it; that after the robbery of Ches-
terfield Bank Johnstone appeared with a roll of money and 
commented on the fact that the witness was not .game or 
otherwise he would have money; that Johnstone admitted 
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the robbery to the· witness and told him that Fenner, who 
had been arrested for it, was not the guilty party. · 
·All of these witnesses are unknown by Fenner and Fenner 
is unknown to them. 
· Although the defense of Fenner was an alibi one G. W. 
Smith testified to seeing Fenner in Boykin at the time when 
one of the chief witnesses for the defense stated t:hat he was 
in the city of Norfolk. 
Mr. A. H. Johnson, a reputable citizen of Richmond and 
long a deputy sergeant under Mr. John G. Saunders, city 
sergeant of the City of Richmond, states positively that G. 
w~ Smith appeared in the jail of the City of Richmond for 
the purpose of identifying the robber of the mails of which 
he had charge on December 23, 1927; that although Fenner 
was present with several other men (a right that the detec-
tive refused to grant Fenner), Smith did not identify F'en-
ner; that when S'mith was asked by the witness whom he 
·sought, he told him it was Fenner and the witness pointed 
out Fenner, who was only a few feet away, and he stated that 
Fenner was not the man and that he had never seen him be-
fore. This evidence did not go to the jury and with the stand-
ing. of Johnson, it was bound to have tremendous and telling 
effect upon anybody hearing the statement. 
As recited in the statements of facts, although it is not a 
part of the record, Smith has since confessed that his state-
ment to the Chesterfield jury was false and that he himself 
was the criminal who robbed the mails. 
Furtb.er, \V. A. Toler, long a trusted member of the Rich-
mond Police Department and for the past seventeen years in 
charge of the Bureau of Identification, identified Johnstone 
as a criminal with a record. 
In addition to this, Mr. W. H. Glasscock in effect, says 
that he over-heard a conversation in which Fay Green said 
that the statement that Johnstone made might send him to 
the electric chair. Unquestionably, Green had learned that 
Johnstone had told the real facts of the Chesterfield Bank 
robbery to his wife. 
None of this evidence was known to the accused or his at-
torneys at the time of the trial. From a close .reading of the 
. record of the evidence taken in the trial and from a careful 
reading of the affidavits filed in support of the motion to set 
·aside the verdict on the ground of after-discovered evidence, 
it is plainly seen that Fay Green is the man designated by 
the prose<'ution as Fenner. In fact, one of the witnesses for 
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the Commonwealth stated that one of the perpetrators of the 
·crime was named Johnstone. The information ·contained in 
the affidavit of Mrs. Johnstone was known to the Chesterfield 
authorities for some time before the day set for the argu-
ment on the motion, and yet no counter-affidavits were filed to 
dispute a single fact set forth. 
Although it was not incumbent on the defendant, Fenner, 
to point out the criminal agent, yet to have been able to· do 
so would have been a most powerful, and we feel, a com-
plete defense to the charge for which he was tried. 
There can be no question that if the facts had been in pos-
session of the accused at the time of the trial, we feel com-
pelled to say that the verdict would have been different. The 
question is: ·would the affidavits submitted have been proper 
€vidence had the facts been known to the accused at the time 
of the trial~ vVe contend that there can be .no question about 
the evidence of Mr. O'Connor, and Mr. Johnson, which have 
been correc.t contradiction of the very material evidence in-
troduced through the witness, Smith, for the Commonwealth. 
As to the evidence of Mrs. Johnstone, Mr. Chappell and 
others, we submit that it is proper under the decision in Hines 
v. Commonweatlh, 136 Va. 728, and cases cited therein. 
THIRD ASSIGNMENT OF ER.ROR. 
-
This assignment of error appears in certificate of excep-
tion No. VI. In an attempt to discredit the defense witness, 
.Mrs. Annie Cro·wder, the Commonwealth's Attorney pro-
pounded several questions which reflected on the reputation 
and character of the witness. The questions thus propounded 
by the Commonwealth's Attorney were answered favorably 
to the witness. In spite of this the Commonwealth Attorney 
introduced a witness, a detective of Norfolk, who contradicted 
the answer of the witness to a. question propounded by the 
Commonwealth's Attorney. 
This was clearly an error. In the case of Beavers v. Com-
monwealth, 147 V a. 585, in discussing this question, the Court 
in referring to the case of Allen v. Cornnvonwealth, 122 Va. 
841, says: ''This is a question about which there has been 
great eontrariety of decision in the English and American 
courts. The doctrine most generally accepted now is that 
such a question on cross-examination as to irrelevant col-
lateral matters tending to show immoral character, affecting 
the credibility of the witness under cross-examination, should 
be left to the diseretion of the court in the particular case. 
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It is everywhere settled that the· cross-examiner who asks 
such a question is bound by the witness' answer and cannot 
introduce evidence to contradict him. · 
"In 40 Cyc. 2569-70, the modern authorities are collected. 
Among other things, it is there said:· 'Neither should the 
door be thrown open so wide for impeaching evidence as to 
allow questions to be asked upon the pretense that the object 
is impeachment when there is no reasonable ground to ex-
pect favorable answers, or to be able to prove by direct evi-
dence that the unfavorable ones are false and the sole ten-
dency, if not the purpose, is to create suspicion in the minds 
of the jury.' 
"In this State it may be regarded as settled that such 
questions cannot be asked. In Uhl's Case, 6 Gratt. (47 Va.) 
706, it was held that the record of conviction of a witness 
of petty larceny, in another State, is not admissible to im-
peach the veracity of the witness. In Langhorne's Case, 76 
Va. 1021, the Court says : 'It is competent, in order to dis-
icredit a witness, to offer evidence .attacking his character 
for truth and veracity. Particular independent facts, though 
. bearing on the guestion of veracity, camwt, however, be put 
in evidence for this purpose. 1 Whart. Law of Ev., Section 
562. No question respecting anyfact irrelevant to the issue 
can be put to a witness on cross-examination for the mere 
purpose of impeaching his credit by contradicting him. ·And 
if any such question be inadvertently put and answered, the 
answer o~ the witness will be conclusive. 2 Taylor on Evi-: 
deuce, Section 1·1:35. The same doctrine is enunciated by 
Greenleaf. He says: "In general, the rule is that upon 
examination to try the credit of the witness only general 
questions can l:ie put; and he ca:imot be asked as to any eol-
lateral independent fact merely with a view to contradict 
him afterwards by calling another witness. And (he says) 
only general questioi1s can be· put.'' Greenleaf on Evidence, 
455.' In Cu,fcl~in v. Roanoke, 113 Va. 452, 74 S. E. 403; Uhl's 
Case, supra, and Langhorne's Case, supra, are approved." 
The propounding of such questions in themselves was most 
prejudicial even though the insinuations were ·denied by the 
witness, but it was doubly damaging, even though her answers 
were contradicted by the Norfolk detective, in as much as 
both parties were necessarily unknown to the jury hearing 
the case. · 
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Also the court in Harold v. Com?nonwealth, 147 Va. 617, 
p. 622, in discussing this questions, says: "As we have just 
stated, the evidence was not admissible against the accused 
as a defendant .. Neither was it admissible against him as 
a witness. Whatever may be the rule elsewhere, it is well 
.settled in this S'tate that the character of a witness for ve-
racity ·cannot be impeached by proof of a prior conviction of 
crime, unless the crime be one which involved the character 
of the witness for veracity. Nor can a witness be impeached 
by proof of collateral facts irrelevant to the issue, though 
they have a bearing on the question of veracity. Uhl v. Com,,. 
6 Gratt. (47 Va:) '106; Langhorne v. Com., 76 Va. 1016; Cutch-
in v. Roanoke, 113 Va. 453, 74 S. E. 403; Allen v. Com., 122 
V a. 834, 94 S. E. 783.'' 
FOURTH ASSIGNM:B"JNT OF ERROR. 
~ 
This assignment of error appears in certificate of excep-
tion No. VII. The Commonwealth witnesses had testified 
that the accused had robbed the Bank at Chester on· Wednes-
day, December 21st, at about 3:00 o'clock, P. M. .The ·ac-
cused in order to prove an alibi ut on Mrs. Annie~_gr, 
wh estified that sir e a oar · f1i:Oi:lSe1IlNorfolk, and 
that the accused was boar mg with h~~attlie-~me._J>f t.he al-
leged crime. That on Wednesday, DeCeml:HIT 21st,- lie was 
at her home at breakfast time. That he was there again the 
same day to the midday meal between two and three o'clock 
P.M., and that he was also there to the evening meal on that 
day between five and six o'clock; and that between seven and 
eight o'clock he took the witness in his automobile· down to 
· the Monticello Hotel, where she went to meet some friends. 
;She was sure of the day, for one reason, because that was 
the evening, and the only evening, that the friends, whom she 
went to meet, were there. 
The hotel register was introduced to corroborate her on 
this point. 
The Commonwealth, on cross-examination, asked this wit- . 
ness where the accused was on the morning of December 
·23rd. She answered he was at my house in Norfolk. 
After accused closed his case the Commonwealth called 
~Geo. W. Smith, who testified, over the objection of the ac-
cused, that the accused was at or near Boykin, Virginia, on 
the morning of December i3rd. This evidence was offered 
for the purpose of contradicting and discrediting Mrs. Crow-
der as a witness, by the argument that if her evidep.ce was 
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false in part it was false in the whole. The evidence as to 
where the accused was on December 23rd was collateral and 
irrelevant. Whether he was in Norfolk or in Boykin on the 
23rd shed no light on the issue as to whether or not he was 
the person who robbed the bank in Chester on the 21st. 
There was nothing in his being at Boykin to connect him. 
with the crime at Chester. The evidence was therefore im-
material and was used merely to impeach Mrs. Crowder. 
~ 
"It is a well settled rule, found in all the text writers upon 
evidence, that a witness cannot be cross-exa'mined as to facts 
collateral and irrelevant to the issue merely for the purpose 
of contradicting him by other evidence, if he ·should deny it, 
·thereby to discredit his testimony. And if a question is put 
to a witness which is irrelevant or collateral to the issue, his 
answer cannot be contradicted by the party who asked the 
question, hut is conclusive against him.'' 
Forde v. Commonwealth, 57 Va. 547. 
Approved in: 
Balt. & 0. Railroad v. Hudgins, 116 Va. 32; 
Norfolk Sou. Railroad v. Banks, 141 Va. 715. 
"Cross examination of witnesses is limite.d to matters 
brought out in examination in chief.'' 
Duncan v. Ca.rson, 127 Va. 306. 
"In order to avoid interminable multiplication of issues, 
it is a settled mle of practice that when a witness is cross 
examined on a matter collateral to the issue,. he cannot as 
to his answer, be subsequently contradicted by the party put-
ting the question.'' 
Norfolk Ra.il1·oad v. Carr, 106 V a. 508 . 
. ··· ' 'No question respecting any fact irrelevant to the issue 
!can be put to a witness on cross examination for the mere 
purpose of impeaching his credit by contradicting him, and 
·if any such question be inadvertently put and answered, the 
answer of the witness will be conclusive.'' 
Allen v. Commonwealth, 122 Va. 834. 
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FIFTH ASSIGNMENT OF ERROR. 
This assignment of errors appears in certificate of ex-
ceptions VIII and IX. The accused, in support of his alibi 
that he was in Norfolk all of December 21st, the day the 
crime was committed, introduced Dewitt Goodwin and Wil-
liam Torbert, two boys about seventeen years old. They tes-
tified that on the evening of December 21st they were left 
at the home of Mrs. Will Petty, the sister of Dewitt Good-
win, to take care of her child, while she and another sister, 
Mrs. Miller, went to a show. That shortly after they left, 
and a little before 8:00 o'clock P. M., the accused .came to 
the home of Mrs. Petty, where the boys were, and inquired 
for the ladies. He remained about fifteen minutes and left. 
That when the ladies came home from the show they (the 
boys) told them that the accused had ca.Iled and asked for 
them. · 
The accused then called Mrs. Petty and Mrs. Miller to tes-
tify that they did go to the show on that night, and when 
they returned the boys told them that the accused had been 
here and had asked for them. The Court, upon objection 
of the Commonwealth, ruled that the ladies could not tes-
tify to what the boys told them on their return from the 
show. 
We submit that it was competent to corroborate the boys. 
''As a general rule evidence of what a witness said out of 
Court cannot be received to corroborate his testimony.'' 
. But there is an exception to the rule: 
"Where counsel on the other side imputes a design to mis-
represent from some motive of interest or relationship; then, 
indeed, in order to repel such imputation it might be proper 
to show tha.t the witness made a similar statement at a time 
when the -supposed motive did not exist.'' 
Howard v. Com., 81 Va. 489. 
We submit that the evidence offered here comes within the 
exception. The principal witnesses for the Commonwealth 
had already testified in contradiction of the two boys, and 
the whole theory of the prosecution was that the two. boys 
"from some motive of interest" unexplained, had designedly 
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misrepresented the facts, and sworn falsely. The imputation 
of false swearing was also made by the cross examination,. 
and by the effort of the Commonwealth to show that De-
witt Goodwin had been eharged with stealing. (Manuscript, 
pp. 220-225.) 
The Commonwealth was unmistaimbiy imputing and ·charg-
ing that these two boys had designedly sworn falsely with the 
motive to make out a pretended alibi for the accused, and 
prevent his conviction. 
In order to repel this imputation, it was competent to 
show· that thev made "a similar statement at a time when 
the supposed 'motive did not exist". When they told the 
ladies, on their return from the show, that Fenner had called, 
it was not known that any crime had been committed, or that 
Fenner would ever be charged with it. There was no mo-
tive or reason then to make a false statement. 
· "The principle is, that where the credibility of a witness 
is attacked, from the nature of his testimony; from his situa-
tion; from his bad character; or from imputations directed 
against him in cross-examination, the party who has intro-
duced him may prove other consistent statements, for the 
purpose of corroborating him. * • * In the case before us, 
· ·where the testimony given by the witness for the plaintiff was 
in direct conflict with that given by the defendants, it is mani-
fest that there was an impeachment of testimony on both 
sides.'' · 
Marsh v. Harrell, ·46 N. C. 331. 
''The Courts of this country are not in accord as to the 
admissions of this character of evidence-previous consistent 
statements to corroborate a witness who testified at a trial. 
Some of them reject such evidence altogether as unsound in 
principle and .dangerous in practice. Some of those that ad-
mit the evidence have placed restrictions upon it, which we . 
think go rather to its force that its competency. * $, * All the 
Courts admitting such evidence are agreed that it is only 
competent as affecting the credibility of the witness, and is 
never used as substantive or independent supporting testi-
mony; and further., that it is never admitted until the wit-
ness has in some way been impea.ched. And it is held here 
!by repeated and well supported ·adjudications that whenever 
a witness has given evidence in a trial and his credibility is 
impugned, whether by proof of general bad character or by 
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;contradictory statements by himself, or by cross-examina-
tion tending to impeach the veracity or memory of the wit-
ness, or at times by his very position in reference to the cause 
and its parties. In whatever way the credit of the witness 
may be impeached, it may be restored or strengthened by this 
or any other proper evidence tending to restore confidence 
in his veracity ·and in the truthfulness of his testimony. * * *. 
The admissibility of previous correspondent accounts of 
the same transaction to .confirm the testimony of an assailed 
witness, delivered on the trial, rests on the obvious principle 
that as conflicting statements impair, so uniform and con-
sistent statements sustain and strengthen his credit before 
the jury. * * * In whatever way the credit of the witness 
may be impaired, it may be restored or strengthened by this 
or any other proper evidence tending to insure confidence in 
his veracity and in the truthfulness of his testimony. 
Again the accuracy of memory is supported by proof that 
at or near the time when the facts were deposed to have 
transpired, and were fresh in the mind of the witness, he 
gave the same version of them that he testified to on the 
trial. Suppose they had been written down and not since 
seen by the witness-would not the production of the writ-
ten memorandum greatly confirm one's confidence in the in-
tegrity of his testimony to the same facts before the jury? 
. These principles are settled in numerous cases.'' 
State v. Eantlln, 138 N. C. 612, 50 R E. 238. 
Burnett v. Railroad, 120 N. C. 517. 
Cuthbertson v. A'ttstin, 152 N; (J. 336. 
Bowma;n v. Blankenship, 165 N. C. 519. 
Wherefore, for the foregoing and other errors apparent 
upon the face of the record, and which will be more fully 
!gone into, your petitioner prays that a writ of error and 
S'l.ltpersedeas from said judgment of conviction may be awarded 
him; that the same may be reviewed and reversed and that 
your petitioner be allowed reasonaple bail, he having been 
confined in jail since his arrest to the present time. 
LEITH S. BREMNER, . 
THOS'. 0. MOSS, 
'E. L. TRAVIS, . 
ROBERT LEE FENNER, 
By His Attorneys. 
Attorneys for Petitioner. 
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We, Thomas 0. Moss, and Leith S. Bremner, attorneys at 
law, practicing in the Supreme Court of Appeals in Vir~ 
ginia; do certify that in our opinion there is error in the 
record 'Sufficient to warrant a reversal of the judgment set 
forth in the foregoing petition. 
LEITH S. BREMNER, 
THOS. 0. MOSS. 
Writ of error allowed and supersedeas awarded; but the 
supersedeas shall not operate to discharge the prisoner from 
custody, if in jail, nor to discharge his b_ond if on bail. 
JESSE F. WEST. 
Sept. 5, 1928. 
Received Sept. 6, 1928. 
COMMONWEAIJTH OF VIRGINIA: 
H. S. J. 
Pleas before the Circuit Court of Chesterfield County at 
the Courthouse thereof at the February Term, 1928, to-
wit: the 12th day of May, 1928. 
Be it remembered that heretofore, at said term of the Court, 
to-wit: on the first day thereof, the 13th day of February, 
1928, the -grand jury duly sworn and empaneled in said court 
among other indictments returned an indictment against 
Robert Lee Fenner, for felony (Bank Robbery, &c.), a true 
bill; which indictment is in the following· words and figures, 
to-wit: 
INDICTMENT. 
State of Virginia, 
County of Chesterfield, to-wit: 
In the said Circuit Court of said County. 
The Grand Jurors of the Commonwealth of Virginia, in and 
for the body of the County of Chesterfield, and now attend-
ing the said Court at its February Term, 192R, on their oaths 
present, that Robert Lee Fenner, on the 21st day of Decem-
Robt. L. Fenner v. Commonwealth of Virginia. 15 
ber, 1927, in said County, and within the jurisdiction of the 
Circuit Court of said County, did unlawfully and feloniously 
enter the banking house of Chesterfield County Bank, In-
<Jorporated, in the day time, then and there armed with a 
deadly weapon, to-wit: a certain pi,stol, with intent to com-
mit larceny of money, bonds, notes and other evidenees of 
debt in said banking house then and there being; and Four 
Thousand Seven Hundred Twentv two Dollars and Ten cents 
in current money of the United States of Ameri<Ja, the money 
:and property of the said Chesterfield County Bank, Incor-
porated, in said banking house then and there being, unlaw-
fully and feloniously did steal, take and carry away, against 
the peace and dignity of the Commonwealth of Virginia. 
Witnesses sworn and sent by the Court to the grand jury 
to give evidence. 
John I. Ellison. 
Teste: 
PHILIP V. COGBILL, Clerk. 
page 2 } And at another day, to-wit: in said Court at said 
term, to-wit: April 16th, 1928. 
Commonwealth 
VS. 
Robert Lee Fenner. 
On indictment for felony-unlawfully and feloniously en· 
tering the banking house of Chesterfield County Bank, Inc., 
in Chesterfield County, in the day time, armed with a deadly 
weapon, with the intent to commit larceny, and commiting 
larceny therein. 
This day the prisoner was led to the bar in the custody of 
the Sheriff and being arraigned, pleaded not guilty; and the 
Sheriff having returned the writ of venire facias together 
with the names of twenty persons of this County summoned 
by him from a list drawn and selected according to law, said 
persons appeared and being sworn and examined upon their 
voir dire, eighteen of them were found free from e:xcceptions 
and qualified to serve as jurors upon the trial of the prisoner, 
and two of them were found not qualified, namely, H. L. Snell-
ings, who declared conscientious scruples against inflicting the 
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penalty of death, and Frank B. Dunford, Jr., who said he 
had formed and-expressed an opinion as to the prisoner's 
;guilt, and said two were discharged; and the- panel being 
incomplete it was ordered that twelve other persons of this. 
County be summoned to appear in this Court on Friday next 
the 20th day of April, 1928, at 9 o'clock A. :M:. to make up 
imd eomplete the panel or venire: for the trial of the prisoner, 
and then the clerk in open court issued the alias writ of 'Venire: 
facias, and the Judge in open eourt .selected from the list of 
jurors in the jury box, the names of twelve persons of this 
:County, so to be summoned by the Sheriff as aforesaid and 
delivered the same to the Sheriff; and then the· eighteen 
jurors who were found qualified and free from exceptions 
were instructed by the Court not to speak to any perso:p. nor 
permit any person to speak to them concerning the prisoner 
or his trial, and to return into this Court on Friday morn-
ing next at 9 o'clock; and the further trial of this 
page 3 ~ case is continued until Friday morning next at 9 
o'clock, and the prisoner was remanded to jail. 
At another day, to-wit, at said February term, on Friday, 
the 20th day of April, 1928. 
Commonwealth 
vs. 
Robert Lee Fenner. 
On Indictment for Felony. 
This day the prisoner was again set to the bar in the cus-
tody· of the Sheriff, and the eighteen veniremen who were 
found free from exception on Monday last, appeared in Court 
according to their adjournment; and the Sheriff having re-
turned the alias writ of venire facias issued on Monday last 
with the names of ten persons of this 'County summoned by 
him from the list selected and furnished by the Judge of the 
Court according to law, in open Court on that day, said 
persons appeared, and two of ·them, namely, E. S. Hague 
and W. H. Ellett, being sworn and examined upon their voir 
dire were found free from exceptions and qualified to serve 
as jurors upon the trial of the prisoner, and the other per-
sons so summoned were discharged, and the panel of twenty 
persons, free from exceptions being comple~ed, the Attorney 
for the Cominonwealth and the prisoner each. alternately 
struck from said panel the names of four of said persons, 
and the remaining. twelve, namely, Elmer J. Butler, W. F., 
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Bortz, James T. Ellis, R. Garland Chandler, Chas. W. Con-
drey, George B. Hicks, William. Spears Miller, H. R; Wil-
liams, S. G. Cowan, C'lyde L. Bowman, E. S. Hague and W. 
H. Ellett, constituted the jury for the trial of the ·prisoner, 
and they were sworn the truth of and upon the premises to 
speak; and the testimony being heard in part but· not con-
cluded, the further trial was continued until tomorrow morn-
ing, and the jury was committed to the custody of the Sheriff, 
and oath having been previously administered to the Sheriff, 
and his deputy, G. P. Perdue (immediately U:pon 
page 4 ~ the swearing of the jury) to the following ef-. 
feet: 
"You and each of you solemnly swear that during every 
recess or adjournment of the Court during this trial you shall 
keep the jury together and not speak to them yourselves nor 
permit any person to speak to them touching the subject 
matter of this trial and to return them into Court when 
·ca1led,'' and the prisoner was remanded to jail. · 
And at another day at said term, to-wit, Saturday the 21st 
day of April, 1928. · 
·Commonwealth 
vs. 
-Robert Lee Fenner. 
Upon Indictment for Felony. 
This day the prisoner was again set to the bar in the cus-
tody of the Sl1eriff and the jury sworn on yesterday appeared. 
in charge of the Sheriff and his deputy G. P. Perdue, ac:. 
·cording to their adjournment yesterday, and the evidence 
and the argument of counsel having been heard in full, the 
jury having been previously instructed by the Court as to 
the law, retired to their room to consider of their verdict, 
and after sometime returned into Court with .their verdict in 
these words, to-wit: "We the jury :find the prisoner ·guilty 
as charged in the indictment and fix his punishment at twelve 
years in the Penitentiary"; and the jury was discharged. 
And thereupon the prisoner moved the Court to set aside 
the verdict of the jury and grant a new trial because the same 
is contrary to the law and the evidence; because the Court 
admitted certain testimony for the Oommonwealth over the 
objection of the prisoner; because the Court refused to ad·· 
mit certain testimony offered in behalf of the prisoner; be-
18 Supreme Court of Appeals of Virginia. 
cause of the refusal of the Court to give certain instructions 
offered by the prisoner; because of certain instructions given 
by the C'ourt for the Commonwealth, over the objection of 
the ac<lused ; especially as to the burden of proving an alibi ; 
which motion the ·Court overruled, to which ruling 
page 5 ~ of the Court the prisoner excepted. And· it being 
demanded of the prisoner if anything he had or. 
knew to say, why the judgment of the Court should not be 
pronounced against him, and nothing being offered in delay 
thereof, it is considered by the ·Court that the prisoner be 
confined in the State Penitentiary for twelve years, the period 
by the jury in their verdict ascertained. 
The prisoner having indicated his intention to appeal from 
the judgment of this Court, execution of the judgment is 
suspended for sixty days to enable the prisoner to prepare 
· and present his bill of exceptions, and thirty days thereafter 
to enable him to apply to tbe Supreme Oourt of Appeals for 
a writ of error. 
And the prisoner was remanded to jail of Richmond City, 
which for that purpose is adopted as the jail of this County. 
The Court certifies that the prisoner has been confined in 
jail since December 30th, 1927. 




Robert Lee Fenner. 
Upon Coiwiction for Felony. 
This day the prisoner appeared in custody of the Sheriff, 
and moved the Court to set aside the verdict of the jury and 
the judgment heretofore rendered against him upon the 
further ground of after, discovered evidence, said after dis-
covered evidence being in the form of certain affidavits of 
Anna Johnston, R. L. Chappell, A. H. Johnson, T. O'Connor, 
E. L. Travis, vV. A. Toler, R. F. Fenner, W. H. Glasscock, 
and a statement in writing of Miss Jenn.ette Henderson, filed 
by leave of Court; and it appearing to the Court that upon 
the ~rial of the prisoner, two witnesses, namely, John I. El-
·Iison and W. 1!'. Saunders, positively identified the prisoner 
as being one of the men actually engaged in the robbery of 
Ro.bt. L. Fenner v. Commonwealth of Virginia. 19 
the Bank at the time charged in the indictment, and 
page 6 } as the man who presented the pistol at them and 
caused them to hold up their hands ; that said John 
I. Ellison positively identified the prisoner as having ap-
peared in the Bank on the day next previous to the day of 
the robbery and had money changed; and that C. B. Graves, 
Postmaster, one of the witnesses, positively identified the 
prisoner as the man who he saw on the street the day before 
the robbery, near said bank in the village of Chester, and 
1.hat the man who came into the Post Office at Chester on the 
said day of the robbery and purchased a number of envelopes, 
and for other legal reasons, the C(;mrt overruled said motion 
of the prisoner to which action of the Court the prisoner 
excepted. 
And the prisoner was remanded to the jail of Richmond 
City which for that pur.pose is adopted for the jail of this 
County. 
page 7 } INSTRUCTIONS GIVEN BY THE COURT. 
Commonwealth 
vs. 
Robert Lee Fenner. 
~nstructions given by the Court: 
(1) 
The Court instr11cts the jury that these are all instructions 
of the Court, are to be read and considered together, and con-
tain the law of the case, and in considering the case, the jury 
are bound by the evidence and the law. 
(2} 
The Court instructs the jury, that if they believe from the 
evidence beyond a reasonable doubt, that the accused armed 
with a deadly weapon, entered the banking house as charged 
in the indietment, with intent to commit larceny of money, 
bonds, notes or other evidences of debt located in said bank~ 
ing house, then you must find him guilty, and fix his punish-
ment at death, or by confinement in the penitentiary at not 
less than five nor more than eighteen years. 
20 Supreme Court of Appeals of Virginia. 
(3) 
The Court instructs the jury that the credibility of the wit-
nesses is a question exclusively for the jury, and the law is 
that, where a number of witnesoses testify, directly opposite 
to each other, the jury is not bound to regard the weight of 
evidence as equally balanced. The jury have the right to de-
termine from the appearance of the witnesses on the stand, 
their manner of testifying, and their apparent candor and 
fairness, their apparent intelligence or lack of intelligence~ 
and from all the other surrounding circumstances appearing 
on the trial, which witness.es are more worthy of credit, and 
to give credit accordingly. 
page 8 ~ (4) 
The Court tells the jury, that in determining the credibility 
to be given to the testimony of different witnesses in this 
case, they are authorized to take into consideration the rea-
son or motive or interest such witness or witnesses. if any, 
she or he may have for testifying as he or she has testified. 
(5) 
The Court instructs the jury that in order to· convict the 
accused, as charged in the indictment, the evidence must 11-ot 
only be consistent with the guilt of the accused; but it must 
be inconsistent with every reasonable hypothesis of the in-
nocence of the accused, and if said evidence is consistent with 
any reasonable. hypothesis of his innocence, then they must 
ifind him not guilty. 
(6) 
The Court instructs the jury that the law presumes every 
person charged with crime to be innocent until his guilt is 
established by the Commonwealth beyond a reasonable doubt, 
and this presumption of innocence· goes with the accused 
through the entire case, and applies at every stage thereof; 
and if, after having heard all of the evidence in this case, the 
jury have a reasonable doubt of the guilt of the accused upon 
the whole evidence, or, from said evidence, as to any fact 
essential to prove the charge made against him in the indict-
ment, it is their duty to give the prisoner the benefit of such 
reasonable doubt,. and find him not guilty. 
/ 
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(7) 
The Court instructs the jury, as a matter of law, that in 
considering the case the jury are not to go beyond the evi-
dence to hunt up doubts, nor can the jury go outside of the 
evidence to hunt up inferences of guilt, nor· must they en-
tertain such doubts as are merely chimerical or con-
page 9 ~ jectural. 
A doubt, to justify an acquittal, must be a· rea-
~onable doubt, and it must arise from a candid and impartial 
investigation of all the evidence in the ease, and unless it 
is such that, were the same kind of doubt interposed in the 
;graver transactions of life, it would cause a reasonable and 
prudent man to hesitate and pause, it is .insufficient to au-
thorize a verdict of not guilty. If, after considering all the 
evidence, you can say that you have an abiding conviction, 
of the truth of the charge, you are satisfied beyond a rea-
sonable doubt. 
The Court instructs the jury that the prisoner is presumed 
to be innocent until his guilt is established beyond a reason-
able doubt and he is not to be prejudiced by the inability of 
the Commonwealth to point out any other criminal agent, 
nor is he called upon to vindicate his own innocence by nam-
ing the guilty man. He rests· secure in that presumption of 
innocence until evidence is adduced which establishes his guilt 
beyond a reasonable doubt, and whether such evidence be 
direct or circumstantial it must be such as excludes any rea-
sonable hypothesis of the innocence of the prisoner. 
(9) 
The Court instructs the jury that so far~ as the identity of 
the defendant is concerned, that if they believe from the evi-:-
dence and the circumstances proven, that there is a reasonable 
doubt as to whether the witnesses might not be mistaken as 
to his identity, then the jury cannot convict the defendant; 
the evidence and circumstanc.es tending to establish his iden-
tity must be such .as, with other testimony, produces a de-
gree of certainty in the minds of the jury so great that they 
have no reasonable doubt as to the identity of the defendant. 
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The Court instructs the jury that the. law presumes the 
defendant to be innocent until he is proven guilty as charged 
in the indictment hy the evidence beyond all reasonable doubts 
and to the exclusion of every reasonable theory or hypothesis 
~onsistent with the innocence of the accused. This presump-
tion of innocence goes with the defendant throughout the 
whole case and applies at every stage thereof, so that un-
less the jury have an abiding conviction beyond a reasonable 
doubt as to the guilt of the accused, they should :find him 
not guilty.. · 
(ll) 
The Court instructs the jury that although the burden rests 
i1pon the Commonwealth to make out its case against the 
accused to the exclusion of any reasonable doubt, yet, where 
the accused relies upon or attempts to prove an alibi in his 
defense, the burden of proving the alibi rests upon him. 
page 11 ~ The following instructions were offered by the 
the jury: 
prisoner, but the Court refused to give them to 
(1) 
The court further instructs the jury that to justify a con-
viction of the defendant his identity as the guilty person must 
be proved beyond every reasonable doubt, ·and the jury are 
not bound to believe that the witnesses were able to identity 
the prisoner with certainty because they swear positively to 
his identity; and the jury should not so believe if they them-
selves are satis:fie!l, from the circumstances proved, that there 
is a reasonable doubt as to whether the witnesses were able 
to and did identify the defendant as the guilty person. 
So far as regards the question of identity of the defendant 
the court instructs the jury that if they believe from the evi-
dence and the circumstances proved that there is reasonable 
doubt whether the witnesses might not be mistaken as to his 
identity, then before the jury would be authorized to convict 
the prisoner the corroborating circumstanees tending to es-
tablish his identity must be such as, with other testimony, 
produces a degree of certainty in the mind of the jury so 
great that they can positively say and feel that they have 
no reasonable doubt as to the identity of the defendant. 
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(2) 
The Court instructs the jury that if they believe from the 
evidence beyond a reasonable doubt that the accused is guilty 
as charged in the indictment they should fix his punishment 
at confinement in the penitentiary for a term of not less 
than one nor more than ten years. 
page 12 } Affidavits and writings presented to the Court 
upon the prisoner's motion to set aside the ver-
dict of the jury and the judgment of the Court, upon the 
ground of after discovered evidence made on the 12th day 
of May, 1928. 
State of Virginia. 
City of Richmond. 
This day personally appeared before me A. C. Williams, 
a Notary Public in and for the City aforesaid, in the State of 
Virginia, Anna Johnstone, who being first duly sworn, de-
posed as follows: 
My name is Anna Johnstone (widow). 
My age is 32 years next October. 
My home is Lawrence, Mass. 
I am now living (in or near) Alexandria, Va. 
My husband (deceased) was Robert L. Johnstone. 
On December 30th, 1927, we were in this woman's house 
(Main Street, Richmond, Va.), and I arrived in Richmond 
about dark-after supper. I came on the train. When I ar-
rived on this day he (Robert Johnston) was to have met me 
at the railroad station, but he went to the wrong station. I 
then went to this woman's house on West Marshall Street 
(Henderson's). I was in Richmond on the 2oth and saw my 
,husband. He sent me a telegram on the 19th telling me to 
come to Richmond· (from New York) that he expected to get 
a settlement of his father's estate on January 15th, and when 
he sent me this telegram I came here. He told me that he 
was going down to see Mr. Moss, the lawyer, and when he 
came back I asked him if he had seen him, and he said that 
he was out, and the next day he went out, and again the next 
day at 1:30 o'clock in the day he went out, and he was not 
back until dark. When he came in I asked him what he had 
done with his coat, and he told me that as it was dirty and an 
old coat that I had said I did not like it, he had done away 
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with it. We left for home on the train for New York: We 
left in a Pullman from here. I asked him where he had got-
ten the money, and he told me that he had gotten it from a 
trust company through Mr. Moss. 
He did not tell me anything about the Chesterfield Robbery 
until last month, and really he did not confess the affair to 
me until the first of this month. When we came back to Rich-
:r;nond this last time he told me that he worked· and painted 
·houses and earned $10.00. That night he got" mad and hung 
up his overcoat in the kitchen and I went through it to see 
if he had any money as " .. Tudge" had told me that 
page 13 ~ he had given him two $5.00 hills for a $10.00 bill. 
I told him (Robert) that he was lying. The next 
day he told me that the letter he was writing was not to that 
woman but the fellow that was serving time for the robbery 
{Chester Bank) and that he was not ·guilty (Fenner was not 
guilty). He (Robert Johnstone) told me that he (Johnstone) 
did do it, and I asked him what he did with the money. He 
told me this, first: That J:i,ay (Greene) and he did the job. 
This "Kid" (Lee Mickelboro) drove the car and stayed out-
side the Bank in the car) ; Fay staid outside also until he 
went in the Bank and pulled his gun and hit the man on the 
head standing outside the bank rail (but inside the bank build-
ing) then held up the girl (who was as cool as' she could be). 
And Fay told him he should have shot the man he hit on the 
head. I asked my husband what he did with the money. I 
also told him it was not right to do these things. He told me 
there was a lot more money from this job coming, and that 
I must not worry, as I was always worrying, and there was 
a lot more to it. 
They told me that they stole the car they held up the bank 
in. He said they had a smoke screen on this car so they 
could make an easy .get away if they got after them. He 
said they fired two shots after leaving the bank. One (of 
the men) went towards the railroad tracks, and the "Kid" 
went towards the car tracks, and when 4e (Robert) got to 
Richmond he bought a plaid like cap and a black overcoat, 
and threw away the other clothes, because he had· on dif- · 
ferent clothes when I next saw him (that night). He told 
me that he had the money put away. He pulled out this $1.00 
bill that is, one of the brand new $1.00 bills, and he also 
told me that they gave it to me all in new bills. 
Last Wednesday I came here and went to see Lawyer Moss. 
I then went to Chappelle and saw Ada there, and she told me 
she had been married to Fay Greene for a year or over. She 
asked me if I had seen "BOB" and I said 'Yes". "Bob" 
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was looking for Fay Greene as he said that Fay owed him 
·$100.00. I asked her where Fay was, and she said that he 
was out of town. She told me that she had only seen Fay 
for five minutes in the last two weeks. I told her that I 
wanted to see him and told her what "Bob.'' had told me. 
That night she called up two fellows. One of the fellows 
name was Mickelboro; my husband called him the "Kid". I 
believe is name is Lee Mickelboro; at least he is 
page 14 ~ the one that drove the car when we went to the 
country. ' 
They drove me quite a ways that night. We sat up until 
one o'clock and went out in the car then and did not get back 
until three o'clock. After. seeing Fay Greene in the country 
that night they asked me how much I wanted, and I told them 
I wanted $14.00, that I was expecting to get enough to pay 
the undertaker't;J bill. My husband had told me that it was 
all put away, and said that Fay Greene and "The Kid" were 
afraid to change it. I believe that the money was all put 
away here in Richmond. Chappell asked me if "Bob" had 
tole me about the money. He said that last week, on Sun-
day, we were going down to Centreville, Maryland (Chap-
pell, Fay Greene and ''Bob'' (Johnstone) and rob the Bank 
there. 
"Bob" told me what they did in Chesterfield County. He . 
said they went and had a bill changed, and then he told them 
what to do; that Fay staid outside and the "Kid" said in 
the car, and "Bob" pulled his gun and as a man standing in 
the Bank next to "Bob'' as he went in was laughing. Fay 
hit him on the head with his gun, and the girl in the Bank 
when "Bob" said so put up her hands. Ada told me that 
Fay said I did not know anything about it, and he dido not 
know that she knew it, but she knew it the day it happened. 
She asked me not to tell it. She said that she did not see a 
nickel of it, and thinks I knew nothing of it. 
- I have never seen the ''Kid'' since. He did the driving. 
I asked him his name, but he would not tell me his right 
name. He did say he was the boy "Bob" called the "Kid". 
That was after one o'clock when thev carried me out there 
to see Fay Greene on last Wednesday. I met Fay Greene 
about a year ago in March, but he seemed stouter to rp.e then 
than he is now. Ada (Chapell) knew just as much about 
this as I did, and knew even more about it, and before I did. 
She told me what it was all about. The day they were going 
to pull the Centerville job was on April 1st, on Sunday and 
Mr. Chappell was going with them. They were also planning 
a job in Dover (Del.) and Centreville. You know "Bob" 
fi 
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i6 su.ptei:tle Cottrt of Appeals of Vifgihifl.. 
wa§ in jai!" three months. They ttH::Ik his finger prints and 
tHetiite in Wiltflington, Del. (Castle Wotk House)_ as Robeft 
.r oilhsthhe.. He ":as releast:ld t;n Mart;h 9thl 1928; He wfl.s 
seii~~ncefl_for p.ayipg a ·@il on him. Ite g-ot th~ gun he had 
an the hig~t of his _death; He ran a service station and paint 
shtlp at GeritteVille. We left Centreville last September. 
We Were there_ from ·April ttl St:iptt:!irl.ber; 
page 1ij ~ He Iutti. brand new bills fto:m th~ Chester Bank 
but Was afraid to sperid tht:!nL 1 believe that fnoney 
is hid around .Richmond now. I was not supposed to get 
any share of .~he _money. AU I. Mme ht!te fot was to sM if . 
his Ladfly ("Bob's" daddy) had left lii:tn any money or what 
Ffoiii the letter lie wrofe :me while in prison, he said ''An-
iii€! whefi I get out of here wt! will go do-wn to RiChmond, and 
I Will g@t the money from Dad's. estate"; However, lie did 
eoiifess that he Was dd'W!i in Richtt!.ond aiid did not get any 
fi:ioii~y frdni. his Dad's estate, hut that he got it 'from the 
Bahk: . I caught hiifi writing a letter saying that the man 
charged 'With rObbing the Bank has been identified, but he 
was the wrcmg _man; . 
. B6b said tliat he was going after Fay Green, and if he 
tl.id not eoirii:! across he wotild get a bullet, and there wdulq 
1>e more (money) coming. He wrote to Fay Greene time and 
. time again; but he wou1d not tell me anything abi:nit his ad-
tl.rEi~s. Wheri I took th~ (news) paper out of his ovetMi;it poeket 
·With the acctiuht 6f the Chester Bank affair (regarding Fen'-
ntlf'§ tfi~l) it Was ab<;>ut the first of AptiL 
. Ada Ohappell sa~d ~he only thing she got out of it was a 
bro-wn Boat and .a $2.50 Gold piece which Fay dropped (or 
1ost). Anyhow that '\\·as more than I got out of . it: I told 
her that too. I mean t:he money that caint:l frdm the Chester 
Batik; I can also say that Ada'S Motht:it (Mrs; Chappell) 
alse knows thftt the intmey was gotten by bank r6bbery. 
I_ left Richmond the last time Saturday morning last at ten 
o'c~ock by hus fot my h.dme atAlexa:i:idria~ 
_ Th~. description. you have . of the dark skin man weight 
abo:ut 190 lbs Wearing a ~lout;h hat; I am sure is Fay ~reene, 
filld the fH~s~riptioii of the srriaper man wearing a cap aiid 
loO'ks like a ,Jew is the desaript of iny husband the way he 
looked. thi:tt day; · 
AN'NA JOHNSTONE. 
Sub§rtibed and sworn to before :tti.e this 30th day of April, 
i9g8, 
A. 0. WILLIAMS, 
Notary Public. 
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page 16 } State of Virginia; 
Gity of Riehl:l:mild, to:owit: 
Anna Jtih1isbnl who, ibho being first duly sworn on her dath 
says: That she is the widow of Langdon Bob .Johnson; that 
upon Sunday, the 1st day of April, 1928, my husband, Lang-
don Bob Johnson had an engagement to meet Fay Gree at a 
.filing station near Ale~andri!i, Va:i but Fay- Green ilid riot 
show up. My husband on said day told me that Fenner who 
had been arrested upon the charge of robbery of the Ches-
terfield Bank, wa.s innocent and said that he and Fay Green 
and a man named Mickelboro, who was called "Kid". com-· 
mitted the robbery. My husband said he and Fay Greene 
went in the house and Mickelboro remained in the automo-
bile. He, my husband told me that ]1ay Green had the money 
from the Robbery buried hi Richmond. He said that ther~ 
were only three in it; and that they were himself, Fay Green 
and MickelbOro: 
Given under my hand and seal this 3rd day of May, 1928. 
ANNA JOHNSTONK {S'eal.) 
Subscribed aiid sworn te before me this the third day ef 
May, 1928~ by Anna Jolinsorl: 
W. B. GENTRY, 
Notary Public. 
(Ji ty of Riellino:i:td, V a. 
My commissiffil expires July 28th, 1928, 
page 17}- This day; R L. Ohappelle, persdnhlly appeared 
.. . before me E. M. Afldrews a Notary Public in and 
for the City of Richmond in the State of Virginia and made 
oath as follows: That he is of the age of 51 years; that he 
knew Robert Johnstone the husband of Mrs. Anna Johnstone; 
that somerime before the robbery of the Bank in Chester-
field County Virginia R.obert Johnstone caine arid asked him 
to take part iii a robbery of a b!iiik; that he declined to do so; 
that the said Johnstone explained to him how the robbery 
would he committed; that shortly after the robbery of the 
Chester Bank Johnstone again saw him and pulled out a roll 
of money containing apparently new paper money and made 
the rematk ''See boy you won't game. If you had been you 
would have money"; that he understands Johnstone is now 
·zs Supreme Court of Appeals of Virginia. 
dead; and that Johnstone admitted the said robbery to him; 
that subsequently in· a eonver1mtion with Johnstone he· was 
told by Johnstone that Fenner was not guilty and that he 
Johnstone was too smart for the police to get him. 
ROBERT L. CHAPPELL. 
Subscribed and sworn to on this 8th day of May 1928. 
E. M. ANDR-EWS, 
Notary Public. 
My commission exp~res Feby. 2nd, 1931. 
page 18 ~ This day A. H. .Johnson, personally appeared 
before me E. M. Andrews a Notary Public for the 
City of Richmond, State of Virginia, and made oath as fol-
lows: 
That he is a Deputy Sergeant. of the City of Richmond, 
and his duties are at the City Jail, in said City of Richmond, 
Virginia; that some time after Robert Fenner was arrested1 
one G. W. Smith of Mecklenburg Gounty, Virginia, visited 
the City Jail in an effort to identify a par.t or parties who 
held him up on the public highway in Mecklenburg County 
on or about the 2Srd day of December, 1927, while he, the 
said S'mith was carrying U. S. Mail; that he took Mr. Smith 
around to the tier where Robert Fenner was located, and . 
Mr. Smith was unable to identify Fenner; that Fenner was 
standing almost in front of him and after his failure to iden-
tify Fenner, your affiant pointed Fenner out to the said 
Smith, at which time Smith said that he (meaning Fenner) 
is not the man; and that he has never seen him (meaning 
:F,ennei') before. 
A. J. JOHNSTON, Affiant. 
Subs~ribed and sworn to before me, in the said City of 
!Richmond, Virginia, this lOth day of May, 1928. 
My commission expires Feb. 2nd, 1931. 
E. M. ANDREWS, 
Notary Public. 
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page 19 ~ This day T. F. O'Connor personally appeared 
before me, E. M. Andrews, a Notary Public, in 
and for the City of Richmond, State of Virginia, and made 
oath as follows: That Robert L. Fenner has been confined 
at the City Jail in the City of Richmond, Virginia, since the 
31st day of December, 1927; that prior to that time Fay 
-Green had been an inmate of the City Jail at different pe-
riods for a considerable length of time; that Fay Greene 
and Robert Fenner are about the same size and are very 
much alike in appearance, with the exception that Fay Green 
has darker skin than Robert Fenner. Affiant has been a 
neputy Sergeant at the City Jail nearly four years. 
T. F. O'CONNOR, Affiant. 
Subscribed and sworn to before me this lOth day of May, 
1928; 
My commission expires Feb. 2nd, 1931. 
E. M. ANDREWS, 
Notary Public. 
page 20 ~ This day E. L. Travis personally appeared be-
fore me, Edna M. James, a Notary Public in and 
for the City of Richmond, State ·of Virginia, and made oath 
as follows~ 
That he is 1 a practicing attorney in the S'tate of North 
Carolina and has been for a period of thirty-'Bix· years; that 
he was one of the attorneys for the defendant Robert L. Fen-
ner, in the trial of his case in Chesterfield Circuit Court on 
April 20th and 21st, 1928, and that Leith S. Bremner, of the 
City of Richmond, Va., was associate counsel for the defend-
a.nt, Robert L. Fenner; that at the time of the trial, and in 
fact until a few day's ago, he had never heard of or known 
of Mrs. Anna "Johnstone, or her late husband, Robert John-
ston, Lee Mickelboro or Fay Green; that .the first informa-
tion he ever had of her was when he visited Richmond on 
Wednesday, May 2, 1928, when he was shown a statement 
which was made and signed by Mrs: Anna Johnstone at the 
Police Headquarters in the City of Richmond, Virginia, on 
April 27, 1928; that he has since seen a further statement and . 
affidavit made by Mrs. Johnstone which was signed and 
sworn to on the 3rd day of May, 1928 ; that he has never had 
any comminication directly or indirectly with Mrs. Anna 
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Johnstone; that he has never seen her nor any of the other 
parties hereinefore mentioned; that he has never had any 
knowledge or information of the matters set out in the state-
ment and in the affidavit of Mrs. Anna Johnstone, until he 
was shown the said statement and affidavit as above recited; 
that he feels confident that if thia evidence had been obtain-
able and produced at the last trial that a different verdict 
would have been rendered. 
E. L. TRA. VIS, Affiant. 
Subscribed and sworn to before me, Edna M. James, a 
Notary Public in and for the City of Richmond, State of Vir-
ginia, this 8th day of May, 1928. 
My commission expires October 20th, 1930. 
EDNA M. JAMES, 
Notary Public. 
page 21 ~ This day W. A. Toler, personally appeared be-
fore me, a Notary Public in and for the City of 
Richmond, State of Virginia, and made oath as follows: That 
he is in the employ of the City of Richmond, Va., Police De-
partment in the capacity of Detective Sergeant, assigned as 
Chief in charge of the Bureau of Identification, having been 
in charge of said bureau for the past seventeen years. That 
the Police Department of the City of Richmond, Va., have 
on file in said identification Bureau a photograph and finger 
print identification of one L. Robert Johnstone, having re-
ceived the same from the New Castle County Work House 
authorities, Wilmington, Delaware. No. of said photo 20576. 
That the said Photo No. 20576 marked W. A. Toler #1 is 
identical to the photograph on file in this office. 
W. A. TOLER. 
Subscribed and sworn to before me this 11th day of May, 
1928. 
My commission expires July 28, 1928. 
vV. B. GENTR.Y, 
Notary Public, 
City of Richmond, Va. 
page 22 ~ This day Robert L. Fenner personally appeared 
before me E. M. Andrews a Notary Public in and 
Robt. L. Fenner v. Commonwealth of Virginia. 31 
for the City of Richmond, State of Virginia, and made oath 
as follows: That he is the defendant in the case of Com-
monwealth vs. Robert Lee Fenner; that he was convicted on 
April 21st, 1928, and given twelve years in the S'tate Peni-
tentiary, that be does not know Mrs. Anna Johnstone, Fay 
.Green or Lee Mickelboro; that so far as he knows he has 
never seen any one of them, nor did he know or ever see, so 
far as he knows, Robert ,Johnstone the husband of the said 
Mrs. Anna Johnstone; that he at all times maintained his 
innocence of the charge against him, but that he did not know 
or had he any information concerning the fac.ts set forth in 
the affidavit of MrR. Annie .T obnstone; that be knew nothing 
of it until it was reported to him by his attorney after the 
said Mrs. Anna Johnstone had made the statement to Captain 
'Wright of the Richmond Police Department; that he believes 
if a jury were to hear the facts stated in the affidavit that 
the result would be different and that he would be acquitted. 
ROBERT L. FENNER, Affiant. 
Subscribed and sworn to before me this lOth day of May, 
1928. 
My commission expires Feb. 2nd, 1931. 
E. W. ANDREWS, 
Notary Public. 
page 23 1}- I, W. H. Glasscock have made the following 
statement to Geo. C. Heath, a Justice of the Peace 
of Hanover County: 
That on April 21st, 1928, about nine o'clock at night an 
automobile containing four or five men drove up to the place 
where I am employed and made purchases of sandwiches, 
soft drinks and cigarettes and asked permission to park for 
a fe:w minutes waiting- for some one. In fifteen or twenty 
minutes a car came from Richmond with two or three meri 
in it. The driver of the car from Richmond got out of his 
car and came to the driver of the car that asked permission 
to park and held a short conversation. At the end of the 
conversation the driver of the parked car made the follow-
ing statement loud enough for me to hear. That the warrant 
they have for me doesn't amount to anything but the state-
ment that Johnson made is liable to send me to the electric 
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:chair so I am going- to leave these parts for good. When 
the car that had askoo permission to park drove away the 
remaining men said goodbye, Fay, good luck. The car that 
Fay was in was a brown cadillac, the one from Richmond a 
gray car of the touring type. My memory 'was refreshed by 
the recent accounts in the daily paper and I consider it my 
duty to make known the facts as I know them. 
I make these statements of my own free will without 
coercion from any one. 
W. H. GLASSCOCK. 
Virginiai 
Hanover County, to-wit: 
~worn to by W. H. Glasscock before me in my County 
aforesaid this 3rd day of May, 1928. 
GEO. E. HEATH, J.P. 
page 24 ~ Mrs .• T eanette Henderson 
915 E. Marshall St. 
Richmond, V a. 
Make the following statement: of my own free will & ac- . 
cord. 
Mrs. Anna Johnstone came to my house as above on Sun-
day, December 18th, 1928, and left there either the 21st or 
22nd of December, 1928, saying she was leaving on 8:15 train 
with her husband. When Mr. Johnstone came in on the day 
he left after being away all day he gave Mrs. Johnstone a 
hand full of gold. Four persons in my house saw.it. As he 
was leaving he came back to kitchen where l was after he 
had paid room rent for he and his wife and said to me, I am 
·going to give you a ·little S'anta Claus and gave me a $2.50 
gold piece. I put the $2.50 gold piece in my safety box in · 
·the Bank with two other gold pieces (21;2) I had in there, 
and I cannot tell which one he gave me. Up to four o'clock 
both days before she left Mrs. Johnstone was in the house 
:with me, and Mr. Johnstone told my boy Willie that he John-
·stone had $350.00 ·in gold. 
I never knew the Johnstone until they came to room at my· 
house about a year ago. I also saw Johnstone with a new 
O'Coat on the night he left here and. I made the remark he 
had gotten a raise. 
MRS. JEANETTE HENDERSON. 
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page 25 ~ The following instructions were offered on be-
half of the prisoner, but the Court refusing to give 
them as offered, amended them and gave them as amended: 
(A) 
1 
The Court instructs the jury that the prisoner is presumed 
to· be innocent until his guilt is established and he is not to 
be prejudic~d by.the inability of the Commonwealth to point 
out any other criminal agent, nor is he called upon to vindi-
cate his own innocence ·by naming the guilty man. He rests 
secure in that presumption of innocence. until proof. is ad-
duced which establishes his ~ilt beyond a reasonable doubt, 
and whether the proof be direct or circumstantial it must 
be such as excludes any rational liwpothesis of the innocence 
of the prisoner. 
(2) 
The Court instructs the jury that the law presumes every 
person charged with crime to be innocent until his guilt is 
established by the Commonwealth beyond a ·reasonable doubt, 
and this presumption ·of innocence goes with the accused 
through the entire case, and it applies at every stage thereof; 
and if, after having heard all of the evidence in this case, 
the jury have a reasonable doubt of the guilt of the accused 
upon the whole case, or as to any fact essential to prove the 
charge made against him in the indictme;nt, it is their duty. 
to give the prisoners the benefit of the doubt and find them 
~ot guilty. · 
page 26 ~ (3) 
The Court instructs the jury that the law presumes the de-
fendant to be innocent until he is proven guilty as charged 
in the indictment by evidence to a moral certainty beyond 
all reasona·ble doubt and to the exclusion of all reasonable 
theory or hypothesis consistent with the innocence of the 
accused. This presumption of innocence goes with the de-
fendant throughout the whole case and applies at every stage 
thereof, so that unless the jury have an abiding conviction 
to a moral'certainty as to the g'].lilt of the accused, they should 
!find him not guilty. · 
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(4) 
The Court instructs the jury that so far as the identity of 
the defendant is -c.oncerned, that if they believe from the evi-
dence and the circumstances proven, that there is a reason-
able doubt as to whether the witnesses might not be mistaken 
as to his identity, then the jury cannot convict the defend-
ant; the corroborating circumstances tending to establish 
his identity must be such as, with other testimony, produceE! 
a degree of cert~inty in the minds of the jury so great that 
they have no reasonable doubt as to the identity of the de-
fendant. 
Teste: This 18th day of June, 1928. 
page 27 ~ Virginia : 
EDWIN P. COX, 
Judge of the Circuit Court of 
Chesterfield County. 
In the Circuit Court of Chesterfield County. 
Commonwealth · 
v. 
Robert Lee Fenner. 
DEFENDANT'S CERTIFI!GA.TE OF EXCEPTIONS NO. 1. 
) 
The following evidence, accompanied by exhibits of hotel 
register sheets and ledger cards, which were introduced in 
evidence in this case before the jury, is all the evidence intro-
duced at the trial of this cause. · 
EDWIN P. COX, 
Judge of the Circuit Court of 
Chesterfield County. 
' Teste: This 18th day of June, 1928. 
EDWIN P. OOX, 
Judge of the CircUit Court of 
Chesterfield County. 
page 28 } Note : It is agreed between the Commonwealths 
Attorney and counsel for the defendant that the 
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records of the Monticello Hotel, Norfolk, Virginia, to be of-
fered in evidence by the defendant are the records of the 
Monticello Hotel. 
JOHN I. ELLISON, 
a witness introduced in behalf of the prosecution, being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Cogbill: 
Q. What is your name 
A. John I. Ellison. 
Q. Where do you live 7 
A. Chester, Va. 
Q. How long have you lived there 7 
A. Well, this last time three years. I was born at Ches-
terfield courthouse and lived there and at Chester together. 
I lived in Raleigh, N. C., about five years. 
Q. What is your employment 7 
A. Assistant cashier of the Chester Bank, Chester, Va. 
Q. How long have you been at that institution 7 
A. Three years this last January. 
page 29 } Q. Were you there in December past 7 
A. Oh, yes. 
Q. During the whole month 7 
A. Yes. 
Q. What has been your employment during the course of 
your life after you were large enough to work7 
A. My first work was telegraph operator for the railroad 
company. 
Q. What company¥ 
A. Seaboard Air Line, also for the Atlantic Coast Line for 
six months, train dispatcher and station agent. 
Q. Were you dispatcher from Raleigh 7 
A. Yes. 
Q. How long were you with the Seaboard 7 
A. About eighteen years. 
Q. Now you say you are employed now in the Chesterfield 
·county bank7 
A. Yes. 
Q. Located- at Chested 
A. Yes. 
Q. Is thlft bank in Chesterfield County7 
A. Yes. 
Q. How far is that bank from this courthouse 7 
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· A. Why, it is about four miles, I understand, by the road. 
· Q. Is the business of that bank done in a particular banking 
house at Chester Y · 
page 30 ~ A. Yes. . 
. Q. What is the type of that building? 
A. It is brick. 
. Q. Is there anything else in it except the bank Y 
A. There are some offices up-stairs and one down-stairs; 
. the telephone office uses part of it and then two other pri-
. vate parties. 
· Q. Telephone office up-stairs f 
A. Telephone exchange. . . 
Q. Mr. ·Robert L. Fenenr, the aooused here, has been in-
dicted for entering that bank during the month of December 
last, armed with a deadly weapon, with the intent to commit 
larceny of bonds, notes, money and other evidences of debt. 
You, Mr. Ellison, if you know anything-
Mr. Bremner: We object to that question stating how he 
· entered and with what he is alleged to have entered. That 
is up to the witness to state what occurred. 
The Court: I will wait until the question is finished. 
Q. (Continued.) Mr; Ellison, if you know anything·about 
. this, will you kindly relate it to the Court and to the jury? 
A. On December 21st, about five minutes to three o'clock 
two men came in our bank at Chester; one was this party 
right here (indicating accused)-Robert L. F'enner I under-
stand his name to be . 
. Q. What gentleman is that? 
A. This gentleman right here (indicating· ac-
page 31 ~ cused). . ~ .. : 
Q. Sitting next to these lawyers 7 
A. The last man on that side. I recognize him as the 
man. He walked up to the cashier's window which I hap-
pened to be standing close to and handed me a $10 bill. 
Q. The cashier's window-was there more than one win-
dow? 
A. Two windows. I work the teller's window. He caine up 
to the counter- · 
Q. You happened to be standing there at the time·? 
A. Yes. We had balanced up. 'He handed me a $10 -bill 
and asked for change, one in dimes, two in nickels and seven 
ones. · ,. 
Q. One in dimes? 
A. Yes ; two in nickels and seven ones. I recognized him 
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as the same man that came into that bank the day before· 
to get change. 
Q. This man who sits here is the man that came in there 
the day before? 
A. Yes, and got change. He came in between twelve and 
one o'clock sometime. I don't know the exact minute. How-
ever, I was in the bank by myself during dinner hour. I 
counted out the dollar in dimes and seven ones at my win-< 
dow. . · · · 
Q. You are speaking of the second day? . 
A. Yes. I counted out the dollar in dimes and the seven 
ones up at my window, the teller's window, which is three 
feet or-a little over from the cashier's window up above that. 
I walked back into the vault. to get a two-dollar 
page 32 ~ package of nickels-we had them put in two-dol:-
lar packages. I came back and started to count 
this money to him, as it was m,y practice to count money 
twice, out of the cash drawer and to the customer. Just as 
I started to count this money I had a presentment something 
was wrong; I remembered the day before. 
Mr. Bremner: We object to that. He can state what oc-
curred. 
The- Court: State the occurrence. 
A. (Continued.} I looked.up into his face and asked hi~ 
if they were doing. some work around there. He hesitated 
and said, "Yes, we are working for the highway". I ·started 
then to count the money to him and as I did he drew his face 
down into a :fierce look, scowled and drew his pistol out of 
his right hand pocket on an angle and threw it up on the 
marble ledge and said, "Put them up. If you make any move 
I will shoot and I will shoot to kill". As soon as I put my 
hands up his partner with him standing over on the east 
side of the bank building came around through the door be-
hind the cage. 
Q .. Have you seen that partner since that -timeT 
A. No, sir. 
Q. You stayed there and he came around Y 
A. Yes. Miss Martha Vaughan was sitting at a table back 
by the wall :filing checks. 
Q. What was the position of her body or face in regard to 
where the.se men were standing? 
page 33 ~ A. Coming in the bank, say the door would be 
right over there and . the table ·would be sitting 
along the walllik~ the Judge's bench, sh~ would be back be· 
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. :hind that and the window Mr. Fenner came up to was right 
J here (indicating). 
Q; So her side was to the door? 
A. In other words, she wasn't looking up that way at all; 
she was off from view. · 
Q. Go ahead. 
A. This man with Fenner made Miss Martha Vaughan put 
her hands up at the point of a pistol. 
Q. Was that after you had been stuck up? · 
A. Yes, sir, and she got up and walked and stood at the end · 
of the table with her hands up. He motioned her over to 
go between him and myself. 
· Q. The other fellow? 
A. Yes, the other man, and commanded us to enter the 
vault. I went in first and he f.ollowed and Miss Vaughan 
followed-came behind us . 
. Q. Did she follow_ you two in there? 
: A. Yes, sir. The key is in the lock to the door that leads to 
the back room, the directors room-used for a directors room. 
and other purposes. He turned that lock-turned the key 
and locked the door and prisoned Mr. Truehart. 
· Q. Who is he? 
A. The cashier of· the hank. 
Q. Who turned the key? 
page 34 ~ A. The large party, Fenner's partner. 
. Q. What was going on in that room that you 
just had reference to? 
A. They were using the typewriter and I assume taking 
depositions. 
Q. You heard the typewriter being used in there? 
A. Yes, sir. I heard them working and he asked me the 
question was anybody in the back room-that is, the other 
man, not Fenner . 
. Q. Where was Fenner at this time? 
A. He was out in the lobby of the bank at that time. He 
came on around but I didn't see him. Later on he came 
around. 
Q. Who was in the back room with Mr. TrueharU · 
A. Mr. Haskins Hobson. 
Q. What is his occupation? 
A. An attorney. At that time he was in that capac~ty 
serving Mr. Truehart. I went into the vault and this man 
commanded me to take the money ruid lay it on the floor at the 
point of the pistol. 
Q. Where was Miss Vaughan? 
A. Right at the edge of the door inside the vault, but there 
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is a little hall-just a little spac.e about as wide as this (in-
dicating) from the outside of the vault door to the inside. 
She was standing right in there. 
Q. Go ahead. 
page 35 } .A. I pulled out a hundred-dollar package of 
ones and a cigar box with $100.00 in dimes and 
$172.50 in gold and laid it on the floor. 
Q. How do you know that was the amounU 
.A. I had just balanced up and counted my cash. 
Q . .At the closing hour~ 
.A .. Yes. We close at three and sometimes we balance a few 
minutes before three and I balanced at 2:50; this was about 
2 :55 when they came in. I pulled this money out and laid it 
on the floor and he became furious and said he knew I had 
more, pull it out. 
Q. Can you repeat what he said 1 
.A. Not word for word. 
By Mr. Bremner: 
Q. Who was this~ 
.A. Fenner's partner-not Mr. Fenner. 
Q. Was it iii the presence of the defendant or the other 
man with him~ 
.A. I think he could have heard it, yes, sir; no reason why 
he couldn't. 
By Mr. Cogbill: 
Q. How big is that bank on the inside ? 
.A. The bank~ 
Q. The banking room . 
.A. I don't know exactly. The whole room is about-it is 
not a square exactly. 
· Q. The approximate size. 
page 36 ~ .A. I reckon 15 feet square; I don't know · ex-
actly. 
Q. It is not a large room, is it~ 
.A. No, not as large as this room. 
Q. Not anywhere near as large~ 
.A. No, sir, I don't think so. 
Q. Go ahead . 
.A. He told me that he knew that we had more money than 
that and said if '1 didn't pull it out he would kill me . 
Q. What was the total amount at that time' 
.A. That I pulled out and laid on the floor~ 
Q. Yes . 
.A. $372.50 i $100.00 in ones, $100.00 in dimes and $172.50 
• 
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in gold. I had a box of $2,000.00 of fives and $1,ooo.oo· of ones; 
brand new money. I pulled that out after the threats Ire..;. 
·ceived from him. · 
Q., $2,000.00 in :fives and $1,000 00 in onesT 
A/.Y es, sir; brand new money. He said he di<bl 't ·want· 
that stu:ff, he wanted twenties,. tens and :fifties. He took it 
up off of the floor. · · · ·.· 
. . 
Mr. Bremner: . We object to this unless it is shown to be 
in the presence of th~ other party. · 
Q. Was· Mr.· Feimer present at that timef 
A. No, he wasn't in the vault· then. · 
Q. Was he in the vault or right in the banking room 1 
A. I couldn't see him. I suppose he was. . . · 
Mr. Bremner: We object to that. 
page 37} Q. Tell any other thing that happened in there. 
A. Well, about that time he took his gun off 
of me ~:J,nd said ~omething crooked was going on out in the 
bank. 
Q. Who did he make that remark tof 
A. To me.· 
Mr. Bremner: . I thought Your Honor ruled out the con-
versations. . 
Mr. Cogbill: Mr. Ellison said there was no reason why 
the other .gentleman couldn't have heard it . 
. . The . Co-q.rt:. If he could have heard it it is admissible. 
Mr. Bremner: I thought his answer was that he didn't 
see him; therefore, he couldn't tell where he was. 
The Court: Proceed. If it was in his preseflce it is ad-
mis·sible; if it wasn't, it is not. · 
Q. Go ahead. 
. A. He pulled the gun on his partner and said to him-told 
me before he did that--
Mr. Bremner: Does Your Honor rule on that? 
The Court: I ruled on it so far as it occurred in the pres-
ence of this man. It is for the jury to determine whether 
it was in his presence. · 
A~ (Continued.) After he took his gun off me and pulled 
it mi. whoever was in the room Mr. Fenner was out there.· 
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Q. You saw Mr. Fenner out there 1 
A. Yes, sir. 
page 38. ~ By Mr. Bremner: 
. Q. When you saw that gun-play1 
A. No, sir, not then. 
Mr. Bremner: I object to that. I submit I don't know 
of any rule that would make that proper. He says he didn't 
see him. I submit it is certainly not evidence for the witness 
to tell the jury something he didn't see, but he surmises. 
Mr. Cogbill: The witness stated this was a small room-
The Court: I have. ruled on that. Gentlemen of the jury, 
if you consider that this occurred in the presence of the ac-
cused here, you may regard it; if you don't, you may dis-
regard it. 
Mr. Bremner: Will you permit the stenographer to read 
il1 ' 
The Court: I understand what it is. 
Mr. Bremner: I am not talking about the converstaion~ 
He is talking about he saw someone pull a pistol and I asked 
him if he saw it and he said, "No, I didn't see it". 
The Cour.t: I am going to let it in. I have instructed the 
jury as to how they can consider it. 
Mr. Bremner: Exeeption. 
By Mr. Cogbill: 
Q. You saw this man pull the gun, didn't you 
A. Yes, on someone out there. 
page 39 ~ Q. And point it at somebody or something in 
the room of the bank 1 
A.· Yes, sir. 
Q. You saw him point it out1 
A. Yes, sir. 
Q. What did he say' 
A. I couldn't tell you ; it gave me such a relief I couldn't 
tell you, but he said something to him. 
Q. You said before that he told you·something crooked was 
going on out in the bank1 · 
A. Yes, something crooked going on out there. 
Q. You don't reeall what he said 1 • . 
A. No, sir. · 
Q. It was considerable relief to get that gun off of you 1 
A. Yes, sir. 
Q. Go ahead. 
A. He started then after bonds and said-
. 
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Mr. Bremner: We object to that. I am going to ask that 
the jury go out for a minute. It doesn't put me in a good 
light to be constantly objecting, but this man is charged with 
a serious offense and practically the whole evidence thus 
far is what occurred between him and the other man, other 
than the first hold up. 
Jury out. 
Mr. Bremner: Now, if Your Honor please, since the be-
. ginning of this narration as told by Mr. Ellison 
page 40 ~ practically all the conversation and all the actions 
, were with another man while they were in the 
vault and while the other party in the bank, the partner as 
we have designated him, was somewhere where the witness 
didn't see him. Now a:Q.y acts that were done in the presence 
bf each other or anything stated in the presence. of .. each 
other would be proper testimony, but I submit that 
the Court is permitting up to this point, in my humble judg-
ment, to allow the witness to state supposed facts that the 
jury ought to conclude. He says that he pointed the gun at, 
he says, the accused; anyway, the other party in the bank, 
t:b.~t he said something but he didn't hear what he said, and 
he is constantly referring to somebody he didn't even see. 
Now it is true he might have been out there, but those things 
are for the jury to conclude; it is not for the witness. He is 
drawing conclusions. He doesn't mean to, but if this evi:-
dence is read you will see practically 80% of his evidence 
is matters of conclusion, not matters of fact, and I respect-
fully submit that the witness is, not intentionally, but in ef-
fect, usurping the power of the jury. He can tell what hap-
pened so far as it relates to the man he claims 
page 41 ~ was Fenner, but all this conversation in the vault 
''"'hen he couldn't see the other party and the other 
party might not have heard him is not proper. It :must be 
·shown by the witness he did or was in a position to hear it, 
but we are going along here, I submit if your Honor please, 
allowing a detailed conversation toward another party when 
it is not shown that the other party even was prese~t: or 
within hearing distance, certainly was not within sight; the 
witness said he couldn't see him. It may be a matter of ar-
gument in some phases of this case he must have known 
what the other one did, but there is no conspiracy charge 
m this indictment; it is a straight, clean cut indictment 
against this man for entering the ba;nk with a pistol with the 
intent to steal this $4,300.00, no conspiracy charge, and I re-
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spectfully submit that it is improper to pe·rmit this witness to 
relate conversations which he doesn't know were in the hear-
ing of this man whom he says is the accused. He admits· 
he didn't see him at the time it occurred. Certainly if he 
ddin't see him he can't say the other man saw him and the 
reason I ·had the jury sent out is appreciated fully, I think, 
that it is not very effective for the ·defense to be constantly 
objecting and I would rather make one objection 
page 42} and have it straightened out. I do s.eriously in;.; 
· sist that the evidence is improper and the witness. 
ought to be cautioned. I am not criticizing Mr. Ellison; I 
know he is trying to state the facts as they are, but if there 
is any question about it we ought to examine him now and see 
what is what because it puts us in a very unpopular light 
with the jury to be constantly objecting to matters that they 
in their own minds think is·proper, whereas it is our sworn 
duty to protec1 our client. 
Mr. Cogbill: Of course, if I agreed with Mr. Bremner's 
view of this evidence I wouldn't have asked the question, 
but Your Honor heard Mr. Ellison state that these two men 
were in the bank, that this man held him up, that this room 
was a small room, probably 15 by 15 square.· 
The Court: If you want to say anything more I ani going 
to relieve you. I am just .going to tell this witness to state 
the facts and not any conclusions from the facts. 
Mr. Cogbill: I don't think you can r.ecall any statement 
by this witness that he has drawn any conclusions. You will 
recall that he said the man drew a pistol and pointed it out 
there towards a man or something. Now that isn't a con-
clusion; he pointed it out there. 
page 43 } The Court: I am not criticising the witness. 
Mr. Cogbill: I just want to say that in de~ense 
of the witness. 
The Court: I am not criticising the witness, just warning 
him. I think even the most intelligent witness who has been 
unaccustomed to te:stifying would appreciate a· matter o:f; 
ihat k.i.nd and that is all I am·trying to do .. ' 
Mr. Bremner: Exception. 
Jury in. 
Mr. Bremner: If Your Honor please, the record will show 
our objection is permitting the jury to pass on the admissi-
bility of the evidence and for that reason we think it is im-
proper. 
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The Court: You will state your reasons in you:r objection 
so the exception will show it. 
By Mr. Cogbill: . 
· · Q. Go ahead and tell what happened in the bank. 
A. 'This man started out after bonds, to force me to bring 
·out bonds. 
Q. You mean notes and things of that kind? . 
A. Gold bonds and negotiable bonds and I told him we had 
none except those whieh-
By Mr. Bremner: 
Q. Which is this man 1 
A. The partner of Fenner. 
page 44 ~ Mr. Bremner: Same objection for the same 
reason. 
The Court : Overruled. 
. Mr. Bremner: Exception. 
A. (Continued.) I told him we had none except those which . 
were used with notes as collateral and he didn't seem to be-
lieve that. I told him if he wasn't satisfied to call Mr. True-
hart, the cashier, from the bank room. He didn't seem to 
care to do that. About this time Mr. Fenner came in and 
picked up a11 the money in sight-
;By Mr. Cogbill: 
Q. This inan sitting by Mr. Travis? 
A. Yes, sir. 
Q. He eame in the vaultY 
A. Yes, sir, and picked up $2,000.00 in fives, $1,000.00 in 
ones, $100.00 in dimes, $172.50 in gold in the cigar box and 
put it in his pocket and went out. As soon as he went out 
his partner got after me again about large money. I told 
him I didn't have any more except what was in the cash 
drawer. He told Miss Vaughan then, said, "You can put 
your hands down; nobody is ·going to hurt you". 
Q. She was in the vault, too? 
A. Yes, all the time; I went out and caHed back to him, 
"Your partner has got it all". 
Q. Where was Fenner when you went out to look in the 
eash drawer? 
A. Right behind the front door on the east side. 
page 45 } Q·. Outside the cage? · 
A. Yes; in the 'lobby. 
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Q. How far were· you when you stated to this other man 
in there that "it is all gone; your partner has gotten it"?· 
How far was Fenner from you Y How far is it from the edge 
of the door to where you had that conversation Y 
A. I was standing at the cash drawer. 
Q. How far is it from the cash drawer to where Mr. Fen-
ner stood? 
A. About ten feet, twelve maybe. This man then gave a 
little lecture-not this man here, but the other one. 
Q. Where was heY 
A. In the vault, but I could hear him at the cash drawer. 
Q. You could hear him out there Y 
A. Y.es. He said, "I don't care about anybody; just as 
soon kill anybody as look at them". About that time I looked 
and s-aw Mr. Saunders coming. 
Q. Who is Mr. Saunders? 
A. R. F. D. mail carrier . 
. Q. Does he live in Chester? 
A. Yes. Mr. Saunders came walking up and he holloaed 
to Fenner-
Q. Who? 
A. His partner. 
Q. Where was he standing then 1 
A. He had just ·stepped out of the vault door 
page 46 }- and said, ''Look out; somebody is coming· in". 
. Saunders came on up and I was standing at the 
teller's window. Just as -soon as he came in he put his pistol 
on him and told him to ''throw them up''. I looked to see 
what would happen. I noticed Saunders turned around and 
gave a grin, but didn't throw his hands up. I don't know 
why, of course. Then I looked at Mr. Fenner's face and saw 
him haul off and bit him .and at the same time said, "Damn 
you, put them up or I will kill you''. Then Saunders put his 
hands up. 
Q. Did he have a gun in his hand at that time? 
A. Yes. 
Q. A pistol? 
A. Yes. Saunders came on around by the door leading be-
hind the ca-ge. As he came on in this other man-the partner 
back by the vault, Fenner's partner-came out and took 
charge of him and said, "Go back in the vault there!'. Then 
Fenner's partner commanded me to unlock the vault door, the 
main outside door. 
Q. The doors were already open, weren't they? . 
A. vVe locked it open so it couldn't be closed and possibly 
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lock us in the vault. The vault door had to be unlocked. He 
said, "I know you know how to unlock it". 
Q. Did you tell him you didn't~ 
A. No, he didn't give me a chance. He said, ''If you don't 
unlock it I will shoot you". 
Q. Where was Fenner~ 
A. Fenner at that time came around to the tele-
page 47 ~ phone and tore the connections aloose. I saw him 
jerking and looked around to see what he was do-
ing .. I unlocked the vault door and he put me i:Q. with the rest 
of them. 
Q. Who~ 
A. F'enner 's partner. 
Q. With what rest~ . 
A. Saunders and Miss Vaughan, us three, and asked me if 
there was any ventilation in the vault. I told him I didn't 
know, never had occasion to find out. He asked me the com-
binaiton. I told him :first I didn't know whether I could tell 
it out of my mind, but I think I gave him one or two :figures. 
He said, "All right; I will phone back from Petersburg and · 
have you turned out". He shut the vault door and left. I 
knocked ·on the door and in a few minutes Mr. Truehart 
came. He hadn't locked it but just thrown the bolt. 
Q. That is, the safe door~ 
A. The vault door. Mr. Truehart came and let us out and 
we told him what had happened and found the phone torn 
aloose and had to go up to the telephone office up-stairs to 
spread the information of what had happened. That is all 
that occurred in the bank itself. 
Ql. Now you said this man here came into the bank on the 
day before this affair happened~ 
A. Yes. 
Q. That he came in there between twelve and 
page 48 ~ one o'clock? 
A. Yes. 
Q. You are positive he is the same man~ 
A. %es, sir. 
Q. You are positive this is the man that came there on the 
!first day and positive he is the man that came there on the 
second dayY 
A. Yes, sir. ~ 
Q. How long did he stay in the bank the· first day and 
what did he ask forY 
A. He got change the first day. I don't remember exactly, 
but I remember giving him fifty pennies and he was a stranger 
to me and I thought that was strange. 
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Mr. Bremner: We object to his conclusions. 
The Court: Just state the facts. 
Q. Who was with him that day? . 
A. It looked to be the same man, the second day, but I 
didn't get a good look at him, just as he went out the door I 
looked over the lattice work of the window and it looked to 
be the same man. 
Q. You were there by yourself that day~ 
A. Yes. 
Q. What other change did he get on that day~ 
A. I don't remember now. 
Q. Did you have any conversation with him that day at 
alH 
A. No, sir. 
Q. Did you look him in the face that day? 
A. Yes. 
page 49 } Q. Now when he came back the second day that 
was about what time~ 
A. About :five minutes to three. 
Q. Did you have a good chance to look at him~ 
A. Yes, sir. 
Q. He came to you at the cashier's window~ 
A. Yes. 
Q. Did you look at him well there~ 
A. Yes, looked at his face and recognized him as the same 
party there the day before. 
Q. When you went over to the teller's window did you look 
at his face again~ 
A. I did. 
Q. The same man that you saw the day before~ 
A. Yes. 
Q. And this is the man here Y 
A. That is the man. 
Q. You are positive of thaU 
A. Yes, sir. 
Mr. Travis: We object to the form of that question. The 
·Com:monwealths Attorney has already been over that and it 
is repetition and leading. 
The Court: Objection "overruled. 
Mr. Travis: Exception. 
Q. How long did it take this affair to transpire on the sec~ 
ond day~ 
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· A; Between eight and ten minutes, as near as 
page 50 ~ I could tell. I don't know the exact minute he came 
in, but we balanced at 2 :50-I know that because 
Mr. Truehart was going to have some business in the back 
room with Mr. Haskins· Hobson and it was just two or three 
minutes, maybe five minutes that this occurred, and when I 
came out of the bank-out of the vault it was about seven or 
eight minutes after three;· I looked at the clock. 
Q. Now when did you next see the accused¥ 
A. I saw him in Norfolk on the night of December 30th. 
Q. 30th of December 1 
A. December 30th at Norfolk, Friday night. 
Q. Where did you see him'? 
A. In the police station. I suppose it is the police station 
or jail, whatever it was. 
Q. Who went with you 1 
A. Mr. Haynes, Mr. Traylor and Mr. S'aunders. 
Q. Did you drive down in an automobile~ 
A. Yes. 
Q. Now tell what occurred there. 
A. Mr. :F'enner was broug·ht in for us to see whether he was 
the man or not. I saw him come in the door, saw him take a 
glance around the room and stared his eyes on us. 
Q. Did you recognize him~ . 
A. As soon as I saw him I recognized him as the man that 
came in the bank. I noticed him put his eyes on Saunders 
and myself and hold them there; stared at us. · 
page 51 ~ Q. Did he do that with the other gentlemen in 
the room? · 
A. No, sir. 
Q. How many men were in the room, do you recall'? 
A. Five or six; Mr. Hayes, Mr. Traylor, and some of the 
Norfolk police; Mr. Petty, I believe, the inspector that called 
him down there. 
Q. Did he stare at them¥ 
A. I didn't see him do it. He stared at me so I turned my 
face and looked away. 
· Q. He out-stared you'? 
A. Yes. · 
Q. How long did he stay there in that room'? 
A. A very few minutes. 
Q. Now when did you come back from Norfolk'? 
A. Came back that night. 
Q. The gentlemen that went with you came back with you Y 
A. Yes, sir. · 
Q. Did you bring the accused back~ 
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A. They brought him back, yes. 
Q. Tell what occurred on that trip as far as any state-
ments made there by 1\{r. Fenner, the accused. 
A. Well, as I heard it and understood it, the :first was when 
leaving Norfolk before .getting into the car on the street 
corner I heard him ask Mr. Traylor which one is the ·a;ssistant 
cashier and whose name was on the warrant. 
Q. Go slow with that. \Vhat did he say Y 
page 52 ~ A. I was standing a little behind him and he 
kept turning around and looking at me. 
Q. Kept turning and looking at you while asking these 
questions T · 
A. Right ·after he asked it. I heard him ask Mr. Tray1or 
if they had caught any of the rest of the fellows. We got 
in the automobile and left Norfolk. The next thing I re-
member was coming through Portsmouth that Mr. Traylor 
asked him-Mr. Traylor ·called him Rob~rt. · 
Q. Who is Mr. Traylor¥ 
A. Chief of police, Chesterfield County. He said, "Robert, 
·that stuff was pretty heavy you had to take out of there, 
wasn't it¥"• and he answered and said, "Yes, it was, but I 
had to carry it out if it weighed a ton", and Mr. Traylor 
said, "Right much silver", but I didn't hear him make any 
reply. 
Q. Go ahead. 
A. He said he wasn't feeling well, had a headache and was 
taking calomel and wanted a milk shake and wanted some 
· B C powders. Mr. Saunders and myself got it for him. 
Q. That was in Hampton-or Portsmouth Y · 
A. Portsmouth. At a :filling station outside of Portsmouth 
a little ways we stopped to .get some gas and drinks. Mr. 
Fenner also got some cigarettes and he said~didn't say 
'just when but previously he had sold, them ..some 
page 53 ~ punch boards. · 
Q. This filling station Y 
A. Yes. Mr. Traylor sai~, ''They don't allow .them to be 
sold in Chesterfield County". The next thing I remember he 
asked Mr. Traylor if he thought that they would catch any 
of the rest of the fellows. 
Q. He asked Traylor what¥ 
A. If he thought they would catch any of the rest of the 
fellows-. 
Q. Go ahead. . . 
A. He said he would like to see the rest of the fellows and 
hear what they had to say when they read the newspaper,~ 
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He said, "Where is this place they put me in for¥ Between 
here and Petersburg¥" 
Q. Where were you at that time? 
A. As near as I remember somewhere near Franklin. I 
am ·not very familiar with that road, except when I was with 
the Seaboard I remember that road. Nobody made any re-
ply to that as I heard. Then he says, ''I have a friend in 
Chester that used to work for Armstrong Drug Company 
jn Petersburg", but he didn't seem to remember his name. 
Q. Go ahead. 
A. Mr. Traylor spoke up and said it was Mr. Low and he . 
said it was and spoke very highly of Mr. Low. He said he 
was home on December 28th to see his mother. 
Q. December 28th Y 
A. Yes, to see his mother and that she told him she heard 
he was wanted for the robbery of the Bank of 
page 54 ~ Chester. 
Q. All right. 
A. Mr. Traylor asked him why that was. He said it was 
a family of Coppedges had it in for him and the children 
were telling it around there. • 
Q. All right. , 
A. He asked, "How about the little .girl? I reckon she was 
scared pretty bad, wasn't she¥ What did she do; quit the 
bank?" Mr. Traylor replied no, she was still working. He 
-asked if the newspaper didn't say that those men were 
masked. Mr. Traylor told him he didn't know, b,e hadn't 
read the papers. He wanted to know if they got any finger-
prints. Mr. Traylor told him he didn't know. He said well 
"he guessed that was pretty conclusive evidence if he didn't 
know. 
Q. Go ahead. 
A. It was pretty foggy that night and we had to drive pretty 
slow. Traylor began to get a little sleepy. He called him 
sheriff all the time. He said, ''Go to sleep, Sheriff, I am 
not going to try to get away", and talked about being sleepy 
and all. .He told about driving bootlegging cars and driving 
'(>ff the side of the road when he got tired and sleepy and 
taking a nap. 
Q. Did he say he drove bootlegging cars? 
' A. Yes, and Mr. Traylor asked him if he used a smoke 
screen. He said no, he was afraid somebody would run into 
them and he didn't want anybody to get killed . 
. page 55 ~ Q. Did he say where he drove bootlegging cars? 
A. No, but he mentioned Sheriff Bossieux' name 
in Dinwiddie. · 
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Q. Go ahead. 
A. He asked about when his trial would be, when he would 
l1ave his hearing. Mr. Traylor told him the second Monday 
in February. He first thought about that being a long ways 
off. Then later said, oh, well, that wasn't so far off after 
all. He said he thought he would waive the preliminary 
hearing, that he didn't want to take the chance of going on 
the witness stand and being questioned. 
Q. What was that last statemenU 
A. Said he wasn't going to take the chance of going on the 
witness stand and being questioned. 
Q. Go ahead. 
A. He asked about the jury, how many they had called, 
how many to strike out, etc., who was the judge and Common-
wealths Attorneys and said he wanted to call some witnesses 
from Norfolk and wanted to know if they could be made to 
come, said also he wanted his lawyer Mr. Travis to be here. 
He further told about the time he got caught in the Rich-
mond Hotel with some other fellows with burglar tools, said 
he only had what an ordinary carpenter would have except 
the nitroglycerine and the caps. Mr. Hayes told him he 
wouldn't like to walk on the opposite side of the street from 
him with that stuff. 
Mr. Bremner: We object to that. 
The Court: ·what Mr. Hayes told him is not evidence. 
page 56~ A. (Continued.) He asked what jail he would 
be put in in Richmond. 
Mr. Bremner: Vve haven't objected to any of this, but it 
doesn't seem to throw any light on this case. 
The Court: I don't know what it is. 
Mr. Bremner: Well, we won't object. We are not trying 
to keep anything from the jury. 
Q. Go ahead. 
A. He asked which jail he would be put in in Richmond 
after finding out he would be taken to Richmond. He men-
tioned. one, just talking about the one he preferred. 
Q. Did he say which one he preferred 1 · 
A. No, but I remember he made a preference of one. He 
made the remark, "I suppose now the papers will raise hell for 
about a week", and. that is about all I can remember he 
said. 
Q. Do you recall any other statements at Norfolk at the 
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time he got in. the car besides asking who the cashier was or 
the assistant cas-hier 'l 
A, Yes, he asked Mr. Traylor if they caught any other fel-
lows. 
Q. Do you remember any other statement besides who was 
the assistant cashier and whether they had eaught any 
othersf · 
· A. No. I heard him arguing with the. fellows about a car,. 
b:nt I was standing outside and I got in the car with Mr. 
Hayes np to Franklin. · 
page 57 ~ · Q. And th(m you changed over? 
A. I changed to the hack seat at Franklin, Mr. 
Traylor sitting between .myself and Mr. Fenner. 
Q. Do you recall any. other statement he made? 
A. No, I do not. He talked a: good deal, but I don't re-
member any more right now. 
Q. You said Mr. Traylor .got right sleepyf 
A. Yes. 
Q. Did you have to wake him at all t 
A. Yes, I had to nudge hirri. at times. 
Q. How did you nudge him 1 · 
A. With my elbow. 
Q. Now, Mr. Ellison, what time approximately was it when 
you left Norfolk en route back to Richmond? 
A. Sometizne between eleven and twelve. I don't know the 
exact time. 
Q. In the night-time Of 
A. Yes. 
Q. What was the -condition of the nighU 
. A. Very foggy, particularly so after we passed Franklin; 
found some little. pockets of fog before we got to FrankliiJ.. 
Q. Now do you know what tiine you got back to Chester 
or Richmond? · 
A. Close to three-thirty. 
Q. Did you -go all the way to Richmond Y 
A. No, I got out at Chester. They dr.ove into 
page 58 ~ Chester with me as far as the store across the 
railroad and I walked from there home. 
Q. Now do you recall any other statements made to Mr. 
Ji,enner or by Mr. Fenner during the trip from Norfolk to 
Chester where you got out? 
· A. I only recall one more. I heard him say after he got 
out of this trouble he was going to .join. the church, join on 
the Lord's side and get right, that He was the one that had 
been -good to him and he was going on that side. : 
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Q. Is that all you remember ~hat he said or was said to 
him? 
A. That is all I rememb~r. 
CROSS EXAMINATION. 
By M;r. Bremner: 
Q. Mr. Ellison, what time was it that the party came in 
to change money on the 20th at the bank? 
A. Between twelve and one o'clock, as well as I remem-
ber it. 
Q. You were the ·only party in the bank Y 
A. None of them back but myself. 
Q. How long was the party in. the bank that time? 
A; Just long enough to -change the money; probably two 
or three minutes. I changed it for him as soon as he came in. 
Q. There is nothing unusual about a party coming in and 
changing money at the bank, is there Y 
A. No, sir. 
Q. Was anybody with that party on that occa-
page 59 ~ sion Y 
A. Yes. · 
Q. Who was iU 
A. I don't know. 
Q. Was the companion the same companion as was pres.:. 
ent . on the 21sU 
A. He appeared to be. I couldn't -be sure about it. The 
side of his. face when he went out of the bank ~:j.ppeared to 
be the same. 
Q. What size man was heY 
A. Probably about my size, probably a little stouter. 
Q. How tall are you Y 
A. About 5 feet 8, I think. 
·Q. Were there any other distinguishing fea-tures' about 
him? 
A. Which one Y 
Q. The other party Y 
A. Yes, he had the resemblance of a Jew. I noticed him 
when he went out of the bank that day, the side of his face 
was like a Jewish face. I only saw the side of his face. 
Q. Mr. Ellison, after this hold-up took place at that bank 
you gave the descriptions to the authorities, did you noU 
A. Yes. 
Q. To whom did you· give them Y 
A. A lot of people asked for it. I gave it to Mr. Traylor 
and it was phoned into Richmond and was given to the Ba~-
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ers Association. I suppose they passed it on; the newspa-
pers asked about it. 
page 60 ~ Q. It was phoned to the police authorities in 
Richmond? 
A. Mr. Hobson phoned over there, yes. 
· Q. You were the man that gave the description of the party 
that held you up, were you not? 
A. Y.es. 
Q. Is the description that you gave that it was a man with 
dark skin-a dark skinned white man? 
A. Not to represent the man here. 
Q. You didn't do. thaU 
A. No, sir, I said he had a' healthy complexion. 
Q. Didn't you also describe him as-what weight? 
A. 190 to 200 pounds. 
Q. And wearing what kind of a hat¥ 
A. Grey hat. 
Q. Any other desc.ription of the hat? 
A. No, sir-grey slouch hat. 
Q. You deny that you gave the description to the police 
authorities of the City of Richmond that he was a dark-
skinned white man? 
A. I said the other man was dark skinned. 
Q. I am talking about this man. Do you deny for No. 1 
that you gave to the police detectives of the City of Richmond 
that he was a dark skinned white man?. 
A. Who is No. 1? 
Q. The party that you designate as Mr. Fenner. 
A. I didn't give the information to the police 
page 6n of Richmond at all; it was sec.ond-handed. 
Q. Well, to the officers? 
A. No, sir, I didn't say he was a dark skinned man. 
Q. Well, you gave descriptions to the officers, didn't you? 
A. Yes, I did. 
Q. So if you gave a different description-if the officers 
of Chesterfield County described the man as being dark 
skinned and they gave that information to the police authori-
ties of the City of Richmond, that is wrong, is iU 
A. It certainly is. I didn't say he was dark-skinned; never 
have said it. 
Q. You deny that you said he was dark skinned 
A. Yes, I do. 
Q. Did the Jew-looking fell9w wear a cap? 
A. Yes, sir. 
Q. Now the record in the police department of the City of 
Richmond shows that No. 1 was described-
I 
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Mr. Coghill: I object to that. We would like to have the 
record. 
The Court: You should have the record. 
Mr. Bremner: We will introduce the record at the proper 
time. I told Captain Wright he would be subject to call. 
Q. (Continued.) That the description given at twelve min-
utes past three on the day of the robbery was that the first 
man had dark skin. 
page 62 } A. Whoever gave that information got it con-
fused with the other man. 
Q. In other words, and that his weight was 190 pounds 
and wore a slouch hat was the information given by the of-
;ficers of Chesterfield County on the Clay of the robbery was 
not the description of the man you saw. Is that right? 
A. What do you mean? I don't understand you. 
Q. My question is this: the description given by the offi-
cers of Chesterfield at twelve minutes past three on the day 
of the robbery was that it was a dark skin white manY 
A. The other man was dark skinned. 
Q. I am talking about Mr. Fenner who is alleged to have 
committed it. 
A. I never gave the information. That is wrong if they 
said that. 
Q. So the information given on the day of the robbery was 
not the correct description ·given to the police department 
in the City of Richmond, was iU 
A. I don't know. 
Q. If it was a dark skinned white man that was not proper, 
was it? · 
A. No. I don't know who gave that; I didn't give it. 
Q. To whom did you give the description? 
A. Mr. Hobson and them when they were standing there 
at the phone talking. 
Q. They were careful about getting a description, weren't 
they? 
A. I don't know. 
page 63 } Q. I mean they took some pains to ask you what 
kind of men they were? 
A. He was asking me and trying to get the telephone con-
nection there. The telephone operator got excited and they 
probably got it confused is all I can tell you. 
Q. You didn't leave it to the telephone operator to give 
the information, did you? 
A. No; I said she got confused and had trouble getting the 
connection through. 
.----:--- ---
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Q. She didn't do the talking, did she 't 
A. No. I didn't stay up there. 
Q. The telephone operator being nervous and excited didn't 
have anything to do with the description given to the Rich-
mond police department, did it Y · 
A. Not that I know of. 
Q. Isn't it a fact that you talked to a reporter of the Times 
Dispatch? -
A. Yes. 
Q. And isn't this the description you gave to the reporter 
of the Times Dispatch: the robbers were described as being 
well dressed, one was short and of heavy build, having the 
appearance of being a Jew, he wore a grey overcoat and a 
cap. Is that right? -
A. Mixed grey coat. 
Q. His companion was .tall and had a sharp nose. Now 
didn't you tell the reporter of the 'J.limes Dispatch that the _ 
- ' man who held you up was tall and had a sharp 
page 64 ~ nose? . 
A. I told him he was taller than the other man 
and I described the nose. They got that mixed. His nose 
went up to a peak and a little thin for the size of the man,'s · 
face. . · 
Q. So both the police department and the reporter of the 
Times Dispatch made a mistake about that description Y 
A. They did that. 
Q. Do you know of any reason when they were there for 
the express purpose of getting the descriptions that you gave 
the description different to the officers for Mr. Fenner and 
the one to the reporter different. · 
. A. They talked to everybody out there about it. 
Q. How was it these people who were seeking the proper 
and definite description that would be a help to the officials -
in getting the right man didn't-the description they re-
ceived from you on that -day did not fit the description of 
Mr. Fenner who is now charged with this crime Y Explain 
that to the jury. · · 
A .. I gave them the proper description. Because they 
didn't get it right in the paper isn't any fault of mine. 
- Q. The- police department and the paper are both wrong, 
aren't they? 
A. Yes. 
Q. Now isn't it a fact that you had a picture of Mr. Fennei 
for several days before you went to N orfolkY 
· A. Yes. 
Q. And you looked at that picture Y 
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A. Yes. 
page· 65 ~ Q. Several times~ 
A. I saw two different pictures. 
Q. And when the pictures were first prel;!ented and you saw 
the first picture you didn't identify him as being the man, 
did you~ . 
A. I said it looked very much like him. 
Q. You didn't identify him¥ 
A. I said I couldn't be positive by a picture. 
Q. When the picture was first shown to you you .stated to 
the officer you couldn't be .positive, didn't you~ 
A. Of that that picture. There were two pictures. 
Q. You said you wouldn't be positive then¥ 
A. Of that picture. vVhen I saw the other picture I said 
that was the man. 
Q. How many days did you have a picture of Robert Fen-
ner before you identified him in Norfolk Ctiy Jail or Nor-
folk police station, wherever it was~ 
A. I never had a picture .in my possession. 
Q. How long before that occasion had you seen it¥ 
A. I saw it on Friday the 23rd in Captain Wright's office 
just a minute or two and saw one Mr. Traylor had I think · 
twice, just a minute or two each time. · 
Q. So one week before you made the identification in Nor-
folk you had seen a picture of this accused. Is that true¥ 
A. Yes. · 
Q. And the picture made an impression on your 
page 66 ~ mind, no doubt¥ 
A. I recognized the man standing before the 
window. 
Q. Didn't the picture make some impression on your mind 7 
A. No more than I recognized him-identified him. 
Q. Isn't it a fact when you went to Norfolk that Mr .. 
Nowitzky was with you-the captain of detectives there¥ 
A. Not with me. 
Q. Was he at the jail¥ 
A. I saw him around there. 
Q. Didn't he bring Mr. Fenner ouU 
A. You mean from the cell~ 
Q. Yes. 
A. I don't remember. 
Q. Don't you know it is a fact that Mr. Fenner at that 
very time told Mr. Norwitsky that he was not the man and 
begged him to line five or six other men up with him and let 
any one of you pick him out¥ 
A. I never heard that. 
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Q. You don't know that he refused to do that? 
A. No, sir, I don't. 
Q. But you do admit you had a picture of this accused be-
fore you identi:fiedhim in Norfolk~ . 
A. I had seen a picture; I didn't have one. · 
Q. ~ow isn't it a fact also that you had talked to Sheriff-
! am not asking what you said, but you had talked to right 
many officers both in the county and the city about the de-
fendant Robert Fenner before you went to Nor-
page 67 ~ folk? Isn't that true? 
A. Not to any extent, no, sir. He was mentioned 
and his picture shown, but it wasn't a great deal said about 
him. 
Q. Were you present when Captain Wright of the city po-
lice force brought out a Mr. Burrows from Richmond who 
had been in the penitentiary and who was found in the city 
of Richmond with a great many new one-dollar bills in his 
possession? Tell the jury whether it was you or Mr. Saun-
ders that thought he was the man. · 
A. It wasn't me. I told him it wasn't the man. 
Q. Was it Mr. S'aunders? · 
A. Not that I know of. He wasn't there that night. 
·Q. Who was with you? 
A. I don't know of anyone except the post master came 
over, he and his wife. ' 
Q. When Captain Wright brought Mr. Burrows, the man 
found in Richmond, the tall man-
A. I know. 
Q. With the nose that is described in the Times Dispatch 
when he was brought before the witnesses wasn't there an 
expression made by one of the men they thought Burrows 
was the man? · 
A. I never heard it. I think everyone said that he wasn't 
.the man. 
Q. He was found with new one-dollar bills, wasn't he~ 
A. I understood so. · 
Q. Didn't Captain Wright tell you? 
page 68:} A. I understood so. ; 
Q. Didn't Captain Wright .tell you he had just 
gotten out of prison in Baltimore? . 
A. I looked at that man; they stood him up before my win-
dow and he wasn tt the man. I know the man when I see 
him. 
Q. Was that before or after you identified Robert Fenner? 
A. Before. . 
Q. Before you identified Robert Fenner? 
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A. Yes. 
Q. In the description given by you to the police department 
Burrows answered that description much more than Mr. Fen-
ner answered it, didn't he, as to height and weight and 
noseY 
A. Well, there was no description of the exact height. 
Q. As to the nose? ' 
A. No, sir. Mr. Fenner's nose, as I explained, ran up 
sharp on top all the way down; a little thin for the man, the 
size of his face. · 
Q. Who was with you when you first saw the picture of 
Robert Fenner? 
A. Mr. Saunders and Mr. Crosley; they were there. 
Q. Mr. Crosley didn't recognize him Y 
A. He didn't see him. The driver was the only one he 
had seen. 
Q. Has he ever recognized Mr. Fenner since? · 
A. He hasn't seen him; he wouldn't know him. 
Q. Who is Crosley? 
page 69 } A. The service station man where the driver 
went in, but these others weren't in the car at the 
time. 
Q. Is there a rail or counter or anything of that descrip:-
tion in the bank there between the employees of the bank and 
those on the outside Y 
A. Yes, there is a lattice work. 
Q. Just describe that to··the jury? 
A. There is a table-! mean fixed in counter shelf about 
this high (indicating); then there is a glass-frosted glass 
about 6 inches and then it rises up with some lattice work 
and the ·top go~ around-didn't go the full height to the 
ceiling, just half way up. Then there is a cage on the other 
side and we have a big desk. Outside all the cabinet work 
is the same. We have two windows and the door enters on 
that side (indicating). ' 
Q . .You stated that while all this was going on, this rob-
bery taking place, you were perfectly cool and heard the 
typewriter working in the back office Y 
· A. That is so.· 
Q. Although they were threatening you with piatols and 
taking the money you were cool enough and tell this.jury you 
remember that you heard that typewriter clicking while that 
was going on 7 · 
A. I heard it clicking as we went back in the vault. 
Q. You had been held. up then 7 , · 
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A. Yes. 
page 70 ~ Q. And you heard that clicking! 
A. Yes. 
RE-DIRECT EXAMINATION. 
By Mr. Cogbill: . 
Q. You said you didn't .stay up in the telephone office. 
You mean you didn't stay up there while they were trans-
mitting these descriptions to the city? 
A~ Not the whole time. I had to go back downstairs ; peo-
ple were calling me. 
Q .. You didn't hear the ~onversation over the phoneY 
A. No, sir. 
Q. Did I understand yon or not understand you to say that 
this newspaper reporter out there talked to other peopleV 
A. He talked to everybody around there and wrote it on 
a piece of envelope. 
Q. What did he put it down on? 
A. I saw him put some of it on an envelope. 
Q. Now about these pictures; how many pictures ~id you 
see? ' 
.. A. Only two. 
· Q. Have you got those pictures or have you got a print or 
newspaper copy of those pictures Y 
A. I have them in my pocket .. 
Mr. Bremner: We object to that. 
The Court: The jury will retire. 
page 71 ~- Jury out. 
Mr. Bremner: There are two objections. The first ob-
jection is that the pictures, even if they were the original 
pictures which the witness saw, would not be proper, but not 
pursuing that further at this time, unless of course they are 
offered in evidence and I will address myself to that issue 
then, but these pictures show on the faGe of the pictures that 
they were pictures published after the arrest of. the accused 
and therefore could not be the pictures referrd to by the· 
witness on c;ross examination or whieh were referred to by 
counsel on cross examination. There is an additional reason 
that one of the pictures shows a number which is. evidently 
a prison number or penitentiary number. Therefore, that 
ought not to go to the jury as it would be clearly prejudicial 
and throw no light on it: The reason of the cross examina-
., 
I 
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tion concerning the pictures was as Your Honor no doubt 
saw, that everybody admits in this day and time and since 
the earliest history of man that .there is nothing more pow-
erful than the power of suggestion and I simply brought out. 
the fact that he did see pictures of the defendant, which he 
admitted, a week at least before the arrest was made or be-
fore he saw him after the arrest. The purpose · 
page 72 ~ of that was, as Your Honor knows, that when 
people see a picture the po,ver of suggestion, we 
have a right to argue, is so strong that they think they saw 
the man. That is our view. It can be argued otherwise by 
the other side to the jury, of course. But there can be no 
reason why the pictures themselves should come in and there-
fore I respectfully submit the pictures are not evidence. 
Mr. Cogbill: Now, if Your Honor please, Mr. Bremner 
on eross examination brought out facts about the pictures 
and he discussed with the witness facts about the pictures; 
He put those things in issue. Mr .Ellison says he hasn't 
the original pictures, but he has prints of the two pictures 
that he saw. Now he has put this thing in issue and when 
he puts it there he takes the good with the bad and I know 
of 1io reason why these, if we prove they are prints of the 
same pictures he saw- · 
The Court : Have you got the pictures~ 
Mr. Cogbill: I don't know. I think probably one can be 
gotten. I think the pictures are the best evidence. I will 
get them. 
Mr. Bremner: I want to be heard on that. 
The Court: You can put all the objections you want to 
into the record. 
page 73 ~ Mr. Bremner: There is no time like the present. 
If Your Honor please, I cannot conceive of. what 
benefit or what light it will throw on the case. The witness 
has admitted possessing a picture of the accused Fenner~ 
We certainly object to any picture. 
The Court: You asked whether he had the pictures. 
Mr. Bremner: Of course. 
The Court: If he hasn't got them I will let the Common-
wealth introduce them. . 
Mr. Bremner: I object on the further ground that no one 
of those pictures there is a mark or number indicating that 
this man had been in the penitentiary. Now that is certainly 
improper because we certainly did not inquire . about that. 
That had nothing to do with the identification. I didn't in-
quire about that and that wouldn't be proper, even though it 
is proper for me to examine the witness on the fact that he 
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had seen pictures. They cannot introduce any record which 
has absolutely nothing to do with the picture. 
The Court: That record will not be introduced, but you 
have asked the question as to whether he had these pictures. 
It is perfectly competent for the Commonwealth's Attorney 
to introduce those pictures or have this witness introduce 
' them so· that the jury might lmow if you get to 
page 7 4 ~ your power of suggestion as to whether they would 
suggest this or not to him, they have a perfect 
right to look at them. 
Mr. Bremner: I don't object to the pictures themselves, 
but I object to the portion of the picture which shows a num-
ber. 
The Court: You have asked for the pictures and I will let 
them come in. 
Mr. Bremner: I did not ask about any picture with a rec-
ord on it. · 
The Court : I am not going to allow any record that he 
has, but I am going to let in the pictures you asked for to 
go in the record because you asked for them. 
Mr. Bremner: We object to the introduction of the picture 
with the numbers on it. You are permitting the Common-
wealth's Attorney to attack this man's character before it 
has been put in issue. 
The Court: He is not attacking his character. You have 
asked for two pictures. Now I am going to have them intro-
duced before the jury. 
Mr. Bremner: I do not object to the picture without any 
number on it. 
The C'ourt: I don't know whether either picture has a 
. number. You have asked for the pictures and 
page 75 ~ I am going to let them come in. 
Mr. Bremner: Then we object if a number is 
on the picture. If it is not on it I withdraw the objection. 
The Court: I don't know whether it is or not and what the 
number indicates I don't know. I am not going to say what 
that number indicates. 
Mr. Bremner: A jury of Chesterfield is not so inexperi-
enced that they wouldn't know what it is. I would hate to 
think I was trying a case before such a jury as that. 
Note : Pictures produced. 
Mr. Bremner: I want Your Honor to look at the pictures. 
The Court: You have asked for them. 
Mr. Bremner: I have not asked for them. I asked him 
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if he had them and he said Mr. Traylor had one and some-
body else had the other-Captain Wright; that he never 
had them. That is what the witness said. He distinctly 
stated he never had them but had them once or twice. 
The Witness: One picture I had seen before that identi-
ftcation. 
The Court: Whose· handwriting is this on here~ 
Mr. Cogbill: I don ~t know. 
· The Court: I won't let them go in with that 
page 76 } handwriting. 
Mr. Coghlll: You reject them~ 
The Court: I rule out the print of the pictures. Now it 
is perfectly competent for the Commonwealth's Attorney to 
hand the pictures to the witne.ss and if he can say those are 
the pictures to let them go to the jury for that. 
Mr. Cogbill: How is thaU 
The Court:· I rule out the cut in the newspaper. I sus-
tain the objection to that question. 
Mr. Cogbill: What about the pictures~ 
The Court: I will see what your next question is and see 
how I will rule on that. 
Mr. Cogbill: The next question will be to have the wit-
ness to identify these pictures as the two pictures he saw. 
The Court: I think it is perfectly competent to put them 
in to see whether those are the pictures he saw. 
Mr. Cog~bill: Are you going to rtlle on whether or not I 
can submit them to the jury with the mark on the outside of 
them~ 
The Court: It is perfectly competent for you to show 
those two pictures~ in the opinion of the Court, to the witness 
before the jury and have him to identify them and if they 
are to let the jury see the pictures so that they 
page 77 ~ might come to a conclusion on the whole of the 
facts in the case. 
Mr. Bremner: Now, if your Honor please, we object and~ 
of course, except to the ruling of the Court for the reason 
that the defendant never called for the pictures; second, that 
by the introduction of these pictures before the jury the 
jury is permitted to see that by the numbers on it this man 
has had a previous criminal record or conviction. Certainly 
up to this time his character or reputation has not been put 
in issue and therefore you are permitting the violation of one 
of the oldest rules, so far as I know, in the criminal law, 
namely; that nothing can be said against the character or 
reputation of an accused until it is put in issue by him or 
through his counsel by other witnesses. That has not been 
1-: .---
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done. This is the first witness called and there has been no 
question asked the witness about the previous reputation of 
Robert L . .B~enner and in this manner you are permitting the 
jury to see that he has had a rec.ord, the most damaging evi-
dence possible against a man's previous reputation which, 
in my view, is most fatal to the trial of a defendant in a 
criminal case and therefore for those reasons we 
page 78 ~ except. 
The Court: Do you insist on introducing the 
pictures 7 _ 
Mr. Cogbill: No, I am not thoroughly advised about that 
point and I won't insist on their introduction. 
Jury in. 
By Mr. Cogbill: 
Q. Now, Mr. Ellison, about these pictures: did I under-
stand you to say that you saw two pictures~ 
A. Yes. 
Q. One at one time and one at another time? 
A. Yes. 
Q. What length of time elapsed between those t:wo pic-
tures¥ 
A. Between Friday and Monday; that is, Friday afternoon 
and Monday night. · 
Q. Relate to His Honor and the gentlemen of the jury just 
.what you said about the first picture and then what you said 
about the last picture and the circumstances. 
Mr. Bremner: We object. 
The Court: I don't think what he said about them is 
proper. 
·Q. Well, what did you do about those pictures f 
A. I told Captain Wright-
The Court: _Don't tell that. 
Mr. Cogbill: Mr. Bremner, on eross examination, you will 
recall, brought out that very thing: "Didn't you tell Cap~ 
tain Wright so-and-so": 
page 79 ~ The Court: Yes. You can ask that. 
Mr. Bremner: I ought to have objected when 
he answered me. ·I don't believe he said what he said to 
Captain Wright. 
The Court: Objection overruled. 
Mr. Bremner: · If the record shows he stated and I didn.'t 
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object what he said to Captain Wright why then it is proper, 
but my .understanding of it was: "Didn't you· fail to iden...: 
tify him then 1 '' and he said the first picture he did and the 
. second he didn't. We object to it and I will state the reason· 
later. 
The Court: You have to state your objections on the 
record. Let the jury retire. 
Jury out. 
Mr. Bremner: My objection to it is that it is the rankest 
kind of hearsay, a statement made by the prosecuting wit-
ness to a captain of detectives in Richmond in the absence 
of the accused and can have absolutely no bearing on the 
. issue before the jury here. I cannot conceive of anything 
that comes under the hearsay rule clearer than a statement 
made by the witness to a third party in the absence of the 
accused. It is certainly not in rebuttal of any-
page SO r thing I asked him; it is not in rebuttal of ari.y 
question about anything else that I asked him. 
Therefore, it is not proper-cannot be proper for that pur-
pose. As I said before, it is clearly hearsay. I don't know · 
of any rule better established than that a conversation be-
tween third parties not in the presence of the accused is im-
proper. 
The Court: I would like to hear from you, Mr. Coghill. 
Mr. Cogbill: If your Honor please, you recall Mr. Brem-
ner asked Mr. Ellison if he didn't tell the officers he couldn't 
be positive and he said "I couldn't be positive about that 
picture". He has brought it, out and put it in issue and 
certainly on re-direct examination I have the right to suggest 
what he said about it and to clear that up in the minds of 
the jury. It is an attempt and, of course, a proper attempt 
to becloud the issue; we expect those things. It is proper, but 
he brought it on himself and he has got to take the good 
with the bad. 
The Court: I rule it is proper. 
Mr. Bremner: Exception. 
Jury in. 
By Mr. Cogbill: . 
Q. Go ahead and answer the question. 
page 81 ~ A. I don't exactly understand the question. ' 
Q. What did you do about those pictures~ 
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A. I don't get the question clear. What did I do about 
identifying them . or recognizing them? 
Q. Did you see both of these pictures at the same time? 
A. No, sir. 
Q. When did you see the first picture? 
A. In· Captain Wright's office on Friday, the 23rd; the 
second day after the robbery. 
Q. Was that the first time you had seen any picture? 
A. The first time I had seen any picture whatever. 
Q. What did you do about that picture? : 
A. Well, he showed us several pictures and one was of this 
Fenner and I told him it looked very much like him, but I 
wouldn't be positive; I would like for him to get the man 
himself and let me identify him if I could. 
·. Q. When did you see the second picture and what did you 
do about that? · 
· A. On Monday night Mr. Traylor showed it to me and as 
soon as I looked at it I said that was the man, I was con-
fident. 
Q. Were they the same pictures or separate pictures? 
A. They were separate pictures; two different pictures 
altogether. . 
Q. Why was it you .couldn't identify him by the fi.rst pic-
ture and could by the second picture? 
A. The second picture was more of a true pic-
page. 82 ~ ture of him as I saw him. 
Q. More of a true picture of him as you saw 
him? 
A. Yes, sir. 
Q. That is the second picture? 
A. Yes. 
Witness stood aside. 
~ W. C. TRUEHART, 
a witness introduced in behalf of the prosecution, being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Cogbill: 
Q. Your name is.W. C'. TrueharU 
A. Yes. 
Q .. Where do you live f 
A. ,Chester. 
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Q. What office, if any, do you hold in the organization of 
the Chesterfield County Bank~ 
A. Gashier of the Chesterfield County Bank. 
Q. How long have you been cashier~ 
A. 21 years. 
Q. Since its organization 7 
A. Yes. 
page 83 ~ Q. Mr. Truehart, where were you on December 
21st, 1927, when it is alleged that the bank of 
which you are cashier was robbed~ 
A. I wa·s in the hank all the time. 
Q. Where were you around three o'clock? 
A. At three o'clock I was in the directors room, the room 
adjoining the banking room. 
Q. Does that room go in from the back part of the bank-
ing room~ 
A. Back part of the banking room. 
Q. Then it is right in the rear part of the building~ 
A. Yes. 
Q. Who was there with you~ 
A. Haskins Hobson. 
Q. An attorney~ 
A. Yes. 
Q. Attending to some private business for you f 
A. Private business for me. 
Q. What was going on in the room in which you were 
seated~ 
A. Mr. Hobson was writing on the typewriter. 
Q. How long had you been in there before you knew any-
thing about what had happened in the bank~ 
A. We had been there about five or six minutes, some-
thing like that. 
Q. When was the first time that yon knew what was going 
on in the bank or do you know what was going on~ 
A. We heard-Mr. HobRon and I heard loud 
page 84 ~ talking at the door that leads into the room we 
were in and he stopped writing and said, "What 
is that~ '' I said, ''That doesn't sound right to me'' and I 
turned to the door and turned the knob and the door had 
been locked. 
Q. Did you lock that door when you went. in there~ 
A. No; the key was inside the banking department in the 
door. I closed the door when I went in. 
Q. When ycm couldn't get in that door what did you do? 
A. I remarked to Mr. Hobson, I said, "Something is 
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wrong", and I went to the window and jumped out of the 
window and came around to the front. 
Q. What did you· dg when you got to the frontf 
A. Coming around to the front I was about ten steps from 
the window of the banking room where the robbers .were and 
I saw a large man jump kind of back of the door, seemed to 
have something in his hand, and seeing that I didn't go to 
the door. 
Q. Which way did you go then T 
A. I went over towards the drug store about 100 yards 
away, and I saw Mr. \Vomble leaving in his car and I told 
him I thought the bank was being robbed, and then I looked 
back at the bank and two men ran out of the bank door and 
jumped in a car with the motor running; hats pulled down 
over their faces-one had a hat on and I don't know about 
the other; he might have had a cap on. · 
Q. You were about 100 yards from them T 
page 85 ~ A; At least 50 yards away. They just jumped 
out of the door and made a bee-line for the car. 
Q. At that distance could you identify any of the parties T 
A. No, sir. 
Q. Did you see the man's face when he was standing be-
hind the door? . · 
A. No, I couldn't see him when he jumped behind the door. 
I just saw him jump behind. 
Q. Did you see the car when you came around T 
A. It was two cars, but I didn't see anything to think it 
was being robbed. Mr. Saunders, the mail carrier's, car was 
at the door and the supposed robbers' car was just north of 
that car at the telephone door. Not knowing anything about 
it I came around. I didn't pay any attention to the cars. 
Th~y·weren't there when I went in the bank. 
Q. When was that bank organized¥ . 
A. 1906. 
Q. It is an incorporated institution T 
A. Yes. 
Q. You do the bank's business within the banking house 
at Chester? · · 
·A. Yes. 
Q. What type of building is thatT 
A. Two story brick building. 
Q. This place is in Chesterfield County, is itT 
·A. Yes. 
page 86 ~ Q. When did you see Mr. Hobson after that? 
A. How is that Y · 
Robt. L. Fenner v. Co:rm;.n.onwealth of Virginia. 69 
Q. When did you see Mr. Hobson after you gone to the 
· drug storeY 
A. He came around just maybe a minute or two minutes 
after I left; he came around. He·came through the Window, 
too. · · 
Q. He got out of the window, too¥ 
A. Yes, .because the other door was locked. 
Q. Now when you went back into the bank what did you 
nndY . 
A. I didn't :find anybody in there. I immediately went to 
the vault door and saw that they were in there. 
Q. Did you open the vault door¥ 
A. I opened the vault door and Mr. Saunders and Mr. El-
lison and Miss Vaughan were standing inside. 
Q. Inside the vault door Y 
A. Yes . 
. Q. Was the vault locked Y 
A. No, it wasn't locked. The outside door wasn't locked, 
but it was shut and turned, but not locked. 
Q. Was the bolt thrown¥ . 
A. Yes, but the combination hadn't been turned. 
Q. But the bolt was thrown Y 
A . .Yes. 
Q. They couldn~t get out from the inside, could they? 
A. I think not. 
Q. Do you know of any arrangement on that bank door on 
the inside-on the vault door that they could 
page 87 ~ open that door withY . 
A. I don't know whether they could do that or 
not; I never tried that. 
Q. They hadn't gotten out, had they¥ 
A. They hadn't gotten out. . 
. Q. Did you then check up on what had happened in the 
bank? · 
A. We were balancing out just as they came in or had just 
balanced up the books and cash when they came in, just had 
gotten it all counted before I went into the other room he-
cause I cashed a check and I had to make some changes. 
Q. On your check up what did you :find was gone? 
A. $4,722.10, as near as I recollect .. 
Note: At this point a recess was taken for lunch, ·after 
which the taking of testimony was resumed. 
page 88 ~ W. F. S'AUNDERS, 
a witness introduced in behalf of the prosecution, 
being first duly sworn, testified as follo~s: 
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DIRECT EXAMINATION. 
By Mr. Cogbill: 
Q .. Are you Mr. W. F. Saunders? 
A. Yes, sir. 
Q. Where do you live? 
A. In Chester or just in the edge of it. I judge you call 
it in Chester; just on the outskirts. 
Q. How far do you live from the Chesterfield County 
Bank? · 
A. Not over half a mile; about that, I guess, the way you 
drive to it. 
Q. How long have you lived in Chester Y 
A. I have been there ten years. 
Q. What is your occupation Y 
A. Rural mail carrier. 
Q. Out of the town of Chester Y 
A. Yes, out of Chester post-office. 
Q.· How long have you been carrying the mail on that route? 
A. Eight years-since March, 1920. 
Q. Eight years this past March Y 
A. Yes, sir. 
Q. Mr. Saunders, were you in the bank at Ches-
page 89 ~ ter-the Chesterfield· County Bank on December · 
21st, 1927? 
A. Yes;. sir. 
, Q. Tell His Honor and the gentlemen of the jury what hap-
pened when you were in that bank and what time it was. 
A. Well, I judge it must have been about five or ten min-
utes of three o'clock. · 
Q. Why do you say thaU 
A. Well, because I left home and looked at my watch. I 
was on the way to the post office. Being near Christmas 
tin;1e the mail is unusually heavy and I was on my way to the 
post office to get my mail routed out; that is, what was in 
the post office that had come in since I had been out on the 
·r-oute. I had a pass book that was the Odd Fellows'-! was 
treasurer of the lodge-and I put it in my pocket to leave 
in the bank as I went to the -post office to get it balanced 
up and driving along why I should know near the time I 
looked at my watch and said I had better stop at the bank 
.before going to the post office because it was near closing 
time. 
Q. You said it to yourself? 
, A. Yes, sir, that I better stop at the bank. I pulled my 
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car right around the bank and jumped out and stepped in 
the bank. · · 
Q. Do you go in there often Y 
A. I have business in the bank two or three times a week, 
sometimes once a week and sometimes oftener, hut 
page 90} I do my business with that bank. 
Q. Tell what happened. · 
A. As I went in the bank, pushed the door open-
Q. How does· the door open Y 
A. The door I. went in opens this way (indicating). I 
stepped in the bank. The door came to and I was facing to-
wards the teller or whoever might be in there and just then 
somebody said, "Stick your hands up'', and I turned around 
this way and looked and the man looked me in the face and 
just as quick as I looked I smiled because I thought some-
body was going to play a joke on me. Still I didn't recog-
nize the voice. As I turned to look at them somebody struck 
me here hack of the ear and said, ''Stick your hands up, damn 
you". I threw my hands in this position and raised this 
hand up by my head and got blood on it and looked in his 
office and I turned my head standing in that position; turned 
my head back and looked in the bank and saw Mr. Ellison, 
the assistant cashier, with his hands up and- another man 
standing at the vault with his hands in this position (indi-
cating). The man that struck me at that time struck me and 
pushed me with the pistol and said, "Get a move on around 
there''. 
Q. Who was the man that hit you? 
. A. The man who hit me with the pistol or gun? 
Q. Yes. 
A. That prisoner over there, Mr. Fenner was the man 
that hit me. 
page 91 } Q. You are positive he is the man? 
A. Yes, sir, just as positive as anything in my 
life. 
Q. Why are you so positive? . 
A. Well, I reckon such a thrilling experience impressed 
it on my mind. · 
Mr. Bremner: Don't go into what you reckon. 
A. (Continued.) I know wich such a thrilling experience, 
if you put it that way, that I know the man that hit me; it 
left the impression that I would know him. It was no ques-
tion about who hit me. It was nothing over his face to keep 
from knowing him. 
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Q. You are positive this gentleman over here is the man 
that hit you~ 
A. Yes, sir, that is the man that hit me in the Chesterfield 
National Bank with something. I don't know what it was. 
Q. It brought blood T 
A. Yes, sir. 
Q. And he told you to go around there Y 
A. Yes, sir. 
Q .. Go ahead. 
A. As I came around behind what you might term the rail 
of the bank-I guess everybody knows how a bank is fixed 
inside-this other man said, ' 'Come here and get in this 
.vault", or words to that effect. I couldn't repeat positively 
the exact words. I just walked right along and went in the 
vault with my hands up and turned around and looked at 
·him and Mr. Ellison was standing right out in 
page 92 ~ front there. As I stepped in the vault it was a 
' young lady, Miss Martha Vaughan, standing in. 
the vault and this man that was in there, the other man in 
the bank, asked Mr. Ellison, ''Do you know the combination 
to this vaulU" He said, "Why, yes, I know 1t, but I don't 
know that I could tell you right off now, but I know it". He 
said, '.'Have you any ventilation in here~" He said, "Not 
as I know of". He said, "I will phone from Petersburg so 
you can get out''. Mr. Ellison said, ''No need to do that; 
the eashier will be here in a few minutes". With that the 
man shove the door to and went out of the bank. Mr. Elli.:. · 
son knocked on the door and I don't reckon over two minutes, 
possibly a little longer, JWr. Truehart came and opened the 
door of the vault and we walked out. · 
Q. Now when you went in the door you saw Mr. Ellison 
and this other man or some other man behind the cage or the 
counter, whatever you call it, and this man you designated 
here told you to put your hands up and then you turned to 
hiin~ 
A. No, sir, I didn't notice anybody in the bank. As soon 
as I stepped in the bank somebody said, "Stick your hands 
up", and I turned rig·ht around, wheeled around and looked 
right up in the man's face and I smiled, kind of laughed and 
started to say something. I was going to say, ''What is the 
idea'' or something like that. I just turned around and 
smiled and he struck me just as quick as that and said, 
"Stick your hands up, damn you; if you don't I 
page 93 ~ will shoot you''. I ducked and threw my hands in 
that shape (indicating) and this hand went up and 
I dragged this one by my head and got blood on it and I 
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held my hands -up like that and looked back and seen Mr. 
:Emison and the other man in the bank. Mr. Ellison was 
back behind the cage walking this way and another man 
standing with a gun pointed right in the vault and he said, 
"Get a move on you around there". I walked around the 
other fellow and he waved the gun and said, ''Get in here, · 
get in here", or words to that effect. 
Q. Now did you see this man any more in the bank after. 
you went in the vault-this man (indicating accused)~ 
A. No, I never saw him after I went in the vault. 
Q. Did you get a good, clear, unobstructed view of him 
after he hit you 
A. Just straight looking at him as I am at you now. 
Q. You were close to him, weren't you~ 
A. Yes, sir. 
Q. You are positive it was him~ 
A. Yes, sir, I am positive it was. If it was any doubt 
whatever in my mind I wouldn't identify that man, but I 
know he is the man that struck me back of the ear with some-
thing in the Chesterfield County Bank. . 
Q. Now when did you see this man here after that~ 
A. Down in Norfolk. 
Q. Before you went to Norfolk did you see anybody pro-
duce any pictures before you? 
page 94 ~ A. Yes, sir, I saw a picture in Richmond that 
the police showed me there. I went over to the 
detectives' office, I think. I don't know much about the po-
lice department, but I think it was the detectives' office and 
they brought some pictures and showed me one and asked 
me-
Mr. Bremner: We object to conversations. 
Q. What about the first picture he showed you~ 
A. The first one I said "looks very much like the man that 
struck me, but I can't identify him". 
Mr. Bremner: We object to the conversation. 
The Court: Yes, that is not proper. 
Q. Did you identify him by that picture~ 
A. No, sir, I did not. 
Q. Did you see another picture? 
A. I saw one going to Norfolk that night-Mr. Hayes, Mr. 
Traylor and myself and Mr. Ellison. · 
Q. Was that the second picture you saw~ 
.. 
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A. Yes, sir. 
Q. What about that picture? 
A. That looked more like this man here and I said it re-
sembled him very much, but I wouldn't identify him by a 
picture. If I could see the man I would know him, but I 
couldn't identify him-wouldn't identify him by a photo-
graph. 
Q. Did you have reference to that particular photograph 
or any photographY 
A. Any photograph. 
page 95 ~ Mr. Bremner: I thought you ruled that out¥ 
The Court: Yes. Don't put in any conversa-
tion. 
Q. When you got to Norfolk tell what happened there. 
A. Well, while I was in the detectives' office they brought 
in this man. As soon as he entered the room and I looked at 
1Um I knew he was the man that had struck me in the Ches-
terfield County Bank. No word was passed. He stayed in 
there possibly three minutes or possibly a little longer, 
stayed there a little while before he got up and went out. 
Q. What were his actions Y 
A. When he came in and sat down-when he looked at me 
he appeared to me a little nervous and looked at me con-
siderable. Mr. Ellison was sitting next to me. He looked ap-
parently-! don't know whether he was looking at Mr. Elli-
son, but he just turned back and forth. · 
Q. Back and forth between you two? • 
A. Yes, sir. Mr. Ellison was sitting next to me. 
Q. Looking back and forth between you two? 
A. Yes, sir. t 
Q. Who else was in that roomY 
A. I guess a dozen men; Chief Traylor and Mr. Hayes and 
the Norfolk police, I judge, or detectives-! don't know, hut 
I judge at least ten men, I reckon. I would like to be right, 
but there were several men in there. 
Q. Several men besides you Y 
A. Besides Mr. Ellison and I. 
page 96 ~ Q. Did he stare at those other men like · he 
started at you two Y 
A. I kept pretty close watch on him and he looked at Mr. 
Ellison and me more than anyone else in there. 
Q. How long did you all stay there, do you recall Y 
A. In Norfolk? 
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Q. Yes. 
A. I judge we were there possibly an hour. I didn't keep 
the time. 
Q. Did you come back to Richmond that nighU 
A. Yes, sir. 
Q. Did you go all the way to Richmond 7 
A. No, sir, I stopped at Chester. 
Q. Mr. Saunders, if there was any statement made by Mr. 
·Fenner en route from Norfolk to Richmond or any statement 
made to him and you recall it will you relate the same to 
His Honor and the juryY 
A. Just before we got in the automobile in Norfolk Mr. 
Fenner-! don't know that he was speaking to anyone espe-
cially, but I was in the crowd just getting ready to get in 
the car and he asked, "Who is the assistant cashied" or 
"Which one is the assistant cashier~" 
Q. Go ahead. ' 
A. And the reply was made by someone, ''You ought to 
know", or something like that. Whether Mr. Traylor made 
that or Mr. Hayes I am not positive, but the question was 
asked about that: "Who is the assistant cashied" or 
"Which one is the assistant cashier?" 
page 97 ~ Ql. Go ahead. 
A. As we got to Portsmouth Mr. Fenner said he 
had a severe headache and would like to have a BC powder 
and a milk shake and I got out to get it for him when we 
stopped at the store. I was sitting on the outside, Mr. F·en-
.ner next to me and he gave me a dollar. 
Q. Did you change your seat any time going to Richmond? 
A. Yes, sir, later on, but at that time I was sitting on the 
back seat. I got out and he gave me a dollar and he said, 
''That is not one of those dollars up there", or a remark 
referring to the dollars at the bank. Word for word I eouldn't 
say, but it was something to that effect: "That isn't one 
of the dollars up at the bank. I want to get a milk shake 
and two BO powders", and the only time I ever spoke to 
Mr. Fenner was when I came back. I said, ''Fenner· here 
is the change''. He took the milk shake and the money and 
took the powders. It was a very foggy night and I haven't 
any idea what part-just where we were where any part of 
the conversation transpired because we had an awful time 
driving back, but later on nearer Petersburg Mr. Fenner 
says, "I reckon the little girl in the bank, it scared her so 
bad she quit, didn't she¥'' I think that is the remark or 
the substance of what he said with reference to the little 
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girl in the bank being so scared. · Chief Traylor said, '' Oh, 
no; she is still working there; she hasn't quit". 
page 98 ~ Q. Go ahead. 
A. And further on in the drive he said he had 
been down on the 28th of that month-he was down to see 
his mother and I don't recall whether he said where his 
mother lived or not, but in North Carolina, and his mother 
said she understood or had heard they were looking for him 
for robbing the bank at Chester. · Then further on some-· 
where in the drive he also referred to some trouble in Rich-
mond that was over there and someone asked him something 
in regard to that. I didn't know anything about it, but I 
remember him telling him that he didn't have anything more 
than just some plumber's tools, I think is the remark he made, 
or some mechanic's tools, except a little nitroglycerine and 
some caps. 
Q. Go ahead. 
A. I don't know as I can recall anything else, Mr. Cogbill, 
in the way of conversation. Well, he asked a good bit about 
the judge, who was the judge and what jail they were going 
to put him in and who was the judge and several of the of-
ficials-court offiCials. I don't remember how many or what, 
but I remembered he said something about what judge was 
here and what jail they were going to put him in and I think 
he had a preference; I won't be sure. . I don't remember ex-
actly how, but he asked about the judge. Then he asked 
about the trial, how long would it take before he would have 
a preliminary hearing. 
page 99 ~ Q. Anything further? 
A. Not that I can recall now. 
Q. When you got to Chester you got out of the car~ 
A. Yes, I got out of the car at Mr. S. M. Crosley's store. 
I told the Chief I would get out there, as the road was so 
1·ough down to my place. That must have been near four 
o'clock or between half past three and quarter to four be-
cause I walked in the house just before four o'clock; my wife 
got up and let me in. 
Q. This bankinghouse and bank is in Chesterfield County, 
isn't it? 
A. Yes, sir; in Chesterfield County all right. 
Q.· Now was there any further conversation by Mr. Fenner 
or to Mr. Fenner that you recall? 
A. Well, no, sir. There might have been some, but I don't 
recall any more. 
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CROSS EXAMINATION. 
By Mr. Bremner: 
Q. Now, Mr. Saunders, when was the first time you saw 
a picture of the defendant, Robert Fenner~ 
A. Mr. Bremner, I couldn't tell you whether I have ever 
seen a picture of him because I wouldn't like to identify any 
man by a picture. · 
Q. I am not talking about his identification. 
A. How could I swear it was Mr. Fenner's picture if I 
couldn't ide1itify him? That is the point I would 
page 100 Hike to get at because I want to answer your ques-
tion without getting around it, but making myself 
clear to begin with. 
Q. I thought you stated on direct examination that you 
did see two pictures. Did you state that to the jury or not 1 
A. I saw two pictures. I didn't identify either one as 
Mr. Fenner. I said they both resembled Mr. Fenner . 
. Q. Well, didn't you look at two pictures that were pur-
ported to be of Mr. Fenner~ 
A. Yes, sir, I looked at two pictures. 
Q. Who had the first one 1 Where did you see the first 
one.~ 
A. In the detective or police office in Richmond. 
Q. Was Captain Wright presenU Do you know Captain 
WrighU 
A. No, sir, I don't know him. I might have met him that 
night, but I wouldn't know him. 
Q. Did you ever see Captain Wright with a Mr. Burrows, 
a convict from Baltimore~ 
A. If I have ever seen Captain "Wright except that date I 
don't remember it. 
Q. Did any officer of the Richmond police force bring be-
fore you a Mr. Burrows with anybody for the purpose of · 
identifying them or looking them over to see whether or not 
he was the man 1 
A. I don't recall the name at all. 
Q. Did any officer of the Richmond police force bring be-
fore you any gentleman suspected of committing the Ches-
terfield Bank robbery~ . 
page 101 ~ A. Over there in Richmond that day we were 
there there were two men brought in there; they 
didn't say they were suspMted. They brought them in to 
see if we could identify them. 
Q. Who was present with you then~ 
A. I think Mr. Crosley, Mr. Ellison and myself. 
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Q. Anybody else from Chesterfield? 
A. I think Mr. ller-Mr. Joe Iler, if I am not mistaken. 
Mr. Ellison and I were together and Mr. Crosley; there were 
three of us, because he wasn't with us then. 
Q. How many trips did you make to police headquarters Y 
A. Made that one to police headquarters; that was the only 
one made there. · 
Q. Y Oll said so-and-so wasn't with you on that occasion. 
What other occasion do you refer to? 
A. We went to the penitentiary. 
Q. Who was with you then? · 
A. Mr. Tier, Mr. Crosley, Mr. Ellison and myself. 
Q. I will ask you how long after the robbery was it before 
you went to headquarters in Richmond? 
A. I couldn't tell you that to save my life. · 
Q. Can you tell the jury how many days it was before you 
went to Norfolk? . 
A. I can tell you when I was in Norfolk. We were to-
went to Norfolk on Friday night of the 30th. I think that is 
the date.· 
page 102 }- Q. How many days before that, tell the jury, 
was it that you were at police headquarters in 
Richmond? 
A. I don't know. It couldn't have been very long because 
it was only a short time elapsed between the robbery and the 
time we went to Norfolk. 
Q. The robbery was on the 21st, I understood, and you 
went to Norfolk on the 30th. Can you give the jury any idea 
how long it was from the time of the robbery before you 
went there? 
A. I judge it was during that same week we went to Nor-
folk. I wouldn't be positive, but I judge in that week that 
we went to Norfolk on Friday night. I didn't pay any spe-
cial attention at all when we went over there. They just sent 
word for us to come over there, wanted me to look· at somQ 
pictures. 
Q. Who sent you word? 
A. Chief Traylor, I judge. He was the only one to send 
word to me. 
Q. Do you recall whether it was Chief Traylor? 
A. No, sir, I don't recall that. 
Q. You don't remember who it was? 
A. Mr. Ellison, unless I am very much mistaken, told m.e 
they wanted us to go over there, but I don't know where he 
got word from. 
Q. You are sure it was Mr. Ellison who told you? 
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A. I am pretty positive it was.him. 
Q. You don't recall what day it was, do you T 
page 103 ·~ A. No, I don't recall the time. 
Q. Was it day or night 1 
A. It was in the day-time. 
Q. Did you ever see anybody in charge of an officer of the 
Richmond police force in Chesterfield County~ 
A. How is that question~ 
Q. Was anybody ever brought before you in Chesterfield 
County by a Richmond police officer and you asked to identify 
him or to see whether or not he was the party~ 
A. No, sir, I don't remember anybody. 
Q. Would you say whether it happened or noU 
A. No, nobody ever brought anybody before me out in 
Chesterfield County to identify them. 
Q. How many did they bring before you in Richmond~ 
A. How many people~ 
Q. Yes. 
A. Just two young fellows came in there. 
Q. Do you know their names~ 
A. No, sir; never saw them before. 
Q. Was one Mr. Burrows~ 
A. I couldn't tell you the names to save my life. 
Q. Do you recall the name Burrows~ 
A. No, sir. 
Q. Do you recall that it was a party who had recently been 
released from Baltimore-from the penitentiary in Mary-
land~ 
A. No, I don't remember any questions or any remarks 
about that. They jus.t asked if I knew them and 
page 104 ~ said neither one was in the party I saw. 
Q. Had the pictures been shown to you ; the 
picture of Fenner or the picture that was purported to be 
Fenner's picture; had that been shown to you before you saw 
those two boys, or after~ · 
A. Before; I saw those before. 
Q. Was any picture other than Fenner's shown to you and 
Mr. Ellison on that occasion at the police headquarters in 
Richmond~ o 
A. Yes, sir, we saw some other pictures. 
Q. How many more 1 
A. I don't know how many, but I looked at several, pos-
sibly three or four, or four or five. · 
Q. How many officers of the Richmond police department 
were in there when you were present~ 
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A. I don't recall, but I guess four or five of them. I haven't 
any idea. · 
Q. Do you know the names of any of them? . 
A. I didn't know but one man on the police department in 
Richmond. 
Q. Was he present on that day'? 
· A; He was there, but whether he was in that office I don't 
remember. 
Q. Who was that'? 
A. Detective-I ti1ink his name is Organ. He is the finger-
: print man, I think. His brother lives in Chester out here 
and I have met him out" there and he is a police-
page 105 ~ man or detective. 
Q. Did you talk to him about the case? 
A. He asked me about the pictures, I think, and I saw him 
on the street a few davs before that. 
Q. I mean ·on the occasion while you were there did you 
talk to him about it~ 
A. I don't know that I did. I don't remember that he 
talked to me. 
Q. He was th~ only one of the Richmond police force you 
knew and you don't recall whether you talked to him about 
it or notf 
A. No, I do not. 
Q. Then who had the other picture of Mr. Fenner? 
A. The one llooked at after that, the only other one I saw 
that resembled him, was the night we left to go to Norfolk 
up here at the Chesterfield County Bank before we went to 
:Norfolk and Mr. Hayes or Mr. Traylor had. the picture 
They were passing it around. Who owned the picture I don't 
know. I told them that looked very much like the man that 
struck me in the bank, but I couldn't identify a man by a 
picture, that if I could see the man I could identify him. 
Q. In other words, you had seen one picture in Richmond 
and you couldn't identify that, and you saw another picture 
at Chester and you couldn't identify that. So that you had 
seen two pictures of Bob Fenner prior to the time you went 
. . to Norfolk? 
page 106 ~ A. I sa.w two pictqres resembling him. I don't 
know who they were. 
Q. We don't want to quibble about that. Chief Traylor or 
Mr. Hayes· told you it was Bob Fenner's picture, didn't they? 
A. I don't remember whether they did or not. 
Q. Do you know what picture they were looking at¥ Do 
you mean to tell the jury he put a picture before you and 
you don't know who it was¥ 
\ 
': 
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A. They handed me the picture and asked me did that re-
semble the man that hit me, as well as I remember the re- .. 
mark. I judge it was Mr. Fenner's picture, but I didn't and 
couldn't identify this man by a picture. 
Q. Did you see the picture afterwards Y 
A. Afterwards Y 
Q. Yes. 
A. What do you mean? 
Q. After you went to Norfolk? . 
A. I don't think I saw the picture until it came out in the 
newspaper? 
Q. Was that the picture of Fenner that came out in the 
newspaper? 
A. Yes, sir, if that is Mr. Fenner there that is a picture 
of him. 
Q. This is Mr. Fenner. 
A. Then he is the man. 
page 107 ~ Q. was the picture in the newspaper similar to 
the one you saw before you went to Norfolk?· 
A. Yes, sir. 
Q. Then it was Mr. Fenner's picture? 
A. I should judge it was. 
Q. Don't you know soY 
A. Well, according to that it was his picture. 
Q. Then you did see Mr. Fenner's picture twice befbre you 
went to Norfolk? · · . 
A. I didn't· say twice. I say the last one. The first pic-
ture they showed me didn't resemble Mr. Fenner very much. 
It might have been his picture, but it didn't resemble him. 
Q. You didn't identify either one of them prior to the time 
· you saw Bob Fenner in Norfolk? . 
A. I didn't identify the picture as being the man that 
struck me, no, sir. 
Q. How long a time elapsed between the first picture you 
saw and the second picture you sawY · 
A. Well, that brings back I don't remember what time I 
was over in Richmond. 
Q. As near as you can remember. 
A. I guess a few days; possibly four or five days. 
Q. I will warn you not to tell the conversation, but I am 
-going to ask you this question: Isn't it a fact that you and 
Mr. Hayes and Chief Traylor discussed Bob Fen-
page 108 ~ ner prior to the time you arrived in Norfolk? 
A. I don't remember any discussion about this 
man at all; I don't remember discussing anything ·about him. 
Q. You don't recall it Y 
,-. 
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A. No. 
Q. Although you had a picture of Fenner there~ You knew 
when you left here that Fenner was arrested, didn't you~ 
A. I knew they had a man they were carrying us to identify. 
Q. You knew when you left here you were looking at pic-
ture of Fenner, you knew Fenner had been arrested, yet you 
tell this jury that although you and Mr. Traylor and Mr. 
Hayes and Mr. Ellison were going down there, you didn't 
discuss it on the way to Norfolk~ 
. A. I don't think I said I knew I was going down there to · 
recognize him because I didn't identify Mr. Fenner until I 
saw him. I can see that the picture was Mr. Fenner's now, 
but I hadn't identified those pictures as Mr. Fenner . 
. · Q. In answer to my other question you stated that as far 
as you recall you, Mr. Ellison, Mr. Traylor and Mr. Hayes 
didn't discuss Bob Fenner on the way to Norfolk. Is that 
righU 
A. No, sir, I· didn't. I don't know as I did. I couldn't 
discuss him because I never saw the man. There was no 
discussion I could make. 
Q. Was there any discussion by anybody in your presence 
about Bob Fenner on the way to Norfolk~ 
page 109 J A. It might have been some casual remark 
made about him. I told them, ''Unless I am posi-
tively sure I can identify him I am not going to identify 
him". 
Q. I think you misunderstood, but the Court ruled or in-
structed you not to tell conversations not made in the pres-
ence of the accused. How did you go to Norfolk~ 
A. In an automobile. 
Q. Which way did you go~ 
A. Went down the hard surface road. Q. Did you go by Newport News or Portsmouth 7 
A. Portsmouth; down through Franklin or Courtland. I 
am not familiar with that road. 
Q. What time did you leave here7 
A. I reckon it must have been six-thirty. I think we 
were at Petersburg about seven o'clock. 
Q. What time did you get to Norfolk7 
· A. I judge it was ten o'clock or after. 
Q. Left Petersburg about seven and got to Norfolk at ten 
or after7 
A. Yes, sir. It might have been later than that. 
Q. Did you go straight to the police headquarters in Nor-
folk then? · 
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Q. Did you see Mr. Norwitzky, the witness that is here 
today, on that occasion 1 
A. Yes, sir, I saw him there. 
Q. Isn't it a fac.t that Mr. Fenner asked Mr. 
page 110 ~ N orwitzky to bring out other men and let you 
and Mr. Ellison pick out from a number of men 
the party that you accused of this robbery~ 
A. I never heard Mr. Fenner speak a word in my life ex-
cept coming back that night. At that time he didn't speak 
a word until we got ready to get in the car; I don't recall 
any remark made by him at all. -
Q. Tell the jury whether any private citizens other than 
of:fi:cers were in the room but you and Mr. Ellison when he 
was brought out there. · 
A. In Norfolk 1 
Q. Yes. 
A. I don't know whether you call Mr. Hayes a private citi-
zen or an officer, hut I don't know anyone in Norfolk and if 
anv ·citizens were there I don't know. Q. Mr. Hayes is Motor Vehicle Commissioner of Virginia, 
isn't he¥ 
A. Yes, sir. Mr. Traylor, Mr. Hayes and Mr. Ellison were 
the only three people I knew in there. I don't know who the 
others were. 
Q. Don't you know as a matter of fact everybody in the 
room when Fenner was brought out were officers, except you 
and Mr. Ellison? 
A. No, sir; I didn't know anyone there except the three 
that went down tliere. I am not familiar in Norfolk at all. 
Q. Did you give a description of the man who hit you in 
the bank to the R.ichmond police department 1 
page 111 ~ A. Why, I don't recall whether I did or not. 
Q. Don't you know whether or not you told 
Captain Wright and those in the police department in Rich-
mond what the man looked like that hit you~ 
A. Possibly I did. 
Q. Don't you know whether or not you did 1 
A. No, sir, I don't know whether I did or not. 
Q. You tell this jury you don't know whether you told the 
police authorities in Richmond what the man looked like? 
A. No, sir, I don't know. Possibly I did, but I don't recall 
whether I did or not. The chances are if they asked me about 
it I told them. 
Q. Did you tell the officers of Chesterfield what he looked 
like~ 
A. Oh, yes; I judge I described him to them. 
~---- -- -------- - ----
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Q. Did you tell them a_ dark skin white man weighing about 
HIO pounds? . . . . . 
A. I told them he was a tall man. I might have added dark 
skin, but weighed about 185 or 190_ and about 6 f~et tall. 
Q. Whom did you give that description to? 
A. I reckon to most everybod~ that asked me anything 
about it. 
Q. Did yon talk to a reporter of the Richmond Times Dis-
patch? 
A. I don't know what paper, but there were two or three 
at the bank shortly after the thing happened. 
Q. Did you give a description to the Times Dispatch re-
porter that one of the men was shorl and of heavy build, hav-
. · ing the appearance of being a Jew? 
page 112: ~ A. Yes, sir. 
Q. And that he wore a grey overcoat and cap? 
A. Yes, sir. 
Q. That description about the other man is correct? 
A. That seems to be pretty correct. 
Q. I mean that is the description you gave the reporter? 
A. Yes, sir, that is the description I -gave him. 
Q. And in the same conversation you gave this description 
of the other man, didn't you: he wore a brown overcoat and 
a felt hat? 
A. Brown overcoat? 
Q. Yes. 
A. No, sir, I don't think so. 
Q. You didn't give that? . . 
A.- I said he wore a slouch or felt hat; it wasn't a black; 
I think a dark hat, what I might term a dark grey hat. 
Q. Did he wear an overcoat? 
A. Yes, sir, ·had an overcoat buttoned up around him, but 
I don't think that was black or brown; it was a mixed color 
that you might term a dar.k overcoat-dark grey overcoat. 
Q. Are you talking about the one that looked like a Jew or 
the one that hit you? . 
A. This man sitting here .is the one that hit me; he had on 
a dark overcoat and slouch hat. · 
Q. What kind of overcoat did the other man have on? 
A. I think a -grey overcoat. 
page 113 ~ Q. Then the description given· to the reporter 
is as you state it today. His companion-that 
means the companion of the man that looked like a Jew-
was tall and had a sharp nose. Yon also told the reporter 
that, didn't you? · 
A. I don't think I said anything about a sharp nose. 
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Q. The description given to the reporter by you is cor-
rect except as to that? 
A. I don't know whether the reporter of the paper had 
it as I gave it, .Put I told him he wasn't a very tall man, bulky 
built, athletic, broad shoulders, the little fellow, wearing a 
·cap and an overcoat, his cap pulled down very low across 
here. He resembled a Jew to me, had a Jew resemblance; 
and that the man that struck me was a tall man, I said near 
6 feet tall because as I turned-
Q. You deny that you told the reporter he had a sharp 
nose, do you Y 
A. Yes, sir; I don't remember telling anything about that. 
He looked like a Jew. 
Witness stood aside. 
page 114 ~ MISS MARTHA VAUGHAN, 
·a witness introduced in behalf of the prosecu-
tion, being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Cogbill: . 
Q. Are you Miss Martha Vaughan Y 
A. I am. 
Q. Do you work in the Chesterfield County BankY. 
A. I do. . 
Q. Were you employed there o.n December 21st last? 
A. I ·was. 
Q. Were you there on the evening of the 21st of December¥ 
A. I was. 
Q. Tell the Judge and these gentlemen of the jury just 
what happened while you were there and what time it was, 
just in your own words. 
A. Well, on the evening of the 21st of December around 
three o ~clock two men entered the bank, asked the assistant . 
cashier to change a bill and he went in the vault to get the 
change and handed it to them and while handing it to them 
asked if they worked around there-
Q. Did you hear Mr. Ellison ask if they worked around. 
there? 
A. Yes, and the larger one said yes, they worked for the 
State Highway, and he told him he thought he 
page 115: ~ recognized his face and then at the same in-
stance he demanded him to put up his hands 
and immediately the smaller of the two-
,-
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· Q. Did you see Mr. Ellison put his hands up? 
A. Yes. The smaller of the two walked around and I was 
at my desk over on the other side of thf' rooni from Mr. 
Ellison and demanded me to put my hand"! up, which I im-
mediately did, and then told me to -go over in the corner 
with Mr. Ellison and from there he told us to go in the vault 
and I remained in the vault until I was let out by Mt. True-
hart. 
Q. Now the man you said held you up was the smaller of 
the two men? 
A. He was. 
. Q. The shorter of the two men? 
A. Yes, the shorter of the two men. 
Q. As soon as you raised your hands up you got up, did 
you? · 
A. Yes. 
Q. And he told you and Mr. Ellison then to move in the 
vaultY· · 
~ A. Yes. 
Q. Could you ·identify the man who held you up? 
A. I could without a doubt; I know I could. 
Q. Could you identify the other man in the bank who didn't 
hold you up? 
A. No, I can it say. 
Q. Now can you tell the gentlemen of the jury and His 
Honor why you couldn't identify him? 
page 116 ~ A. Well, because I had my mind on the man 
that held the gun in my face and I was put in 
the vault immediately and, of course, at the time I was think-
ing of the man holding the gun on me and the other man, 
the larger of the two or taller, didn't come in the vault but 
one. time and then very hurriedly . 
. Q. Do you recall anything that was said by either of those 
men, one to the other. . 
A. Well, the smaller man talked all the time and the only 
thing I remember the larger one saying-the smaller one say-
ing to the larger one while in the vault-he took the gun off 
of us and pointed it out in the bank and called him by the 
name Jimmy Johnson and said ·he was watching him, 
too, that he didn't want any crooked business, that he didn't 
trust anybody. 
Q. So the reason you cannot identify the man who didn't 
hold you up was because you had your mind, as you say, on 
this other part who was pointing the gun in your face and 
you didn't look at the other manY 
A. No. 
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Q. Did you stay in the vault all the time~ 
A. I stayed in the vauJt all the time. 
Q. Where was Mr. Truehart at that time, the cashier T 
.. A. He was in another room with the door closed 
page 117 } between.· 
CROSS EXAMINATION. 
By Mr. Bremner: 
· Q. Now, Miss Vaughan, is the man that asked you to stick 
your hands up the same man that commanded Mr. Ellison to 
stick them up in the first place~ 
A. No, he wasn't. 
Q. Different ones T 
A. Yes. 
Q. Did you see Mr. Ellison put his hands up 1 
A. Well, I saw his hands up; I didn't see him put them 
up. 
Q. Did you see the man there by him 1 
A. You mean in front of him T 
Q. Yes. 
A. Yes, I saw him through the lattice work. 
Q. You saw him? 
A. Yes. 
Q. Where was the man that commanded you to put your 
hands up at the time you first saw Mr. Ellison with his hands 
up~ 
A. At the same instance he demanded me to put mine up 
not as far as from that table (indicating). 
Q. Had he gone around the counter~ 
A. He came around through the door. 
Q. Now did that man pass by the man that ordered Mr. 
Ellison to put them up or noU 
A. Well, I don't know. They were right there 
page 118 ~ to"gether. He might have been on the side. 
Q. What I am trying to get at is this: I don't 
know about the bank. Did the man who commanded you to 
put your hands up have to pass in front of Mr. Ellison's 
window on his way to you 1 
A. Well, I don't think so. I think he was standing between 
- the other man that held up Mr. Ellison and myself .. 
Q. I know I am not making myself clear. When they en .. 
tered the bank the door is in the corner of the bank~ 
A. The front door, you mean~ 
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Q. Now when you get into the banking room-:-I mean back 
,where you and Mr. Ellison were, do you turn to the right 
when you go in the main door of the bank~ 
A. Yes, going in. · 
Q. You turn to the right'? 
A. To get back in there, yes. 
Q. If you went to the left and kept straight ahead you would! 
.go back in the directors room? a 
A. No, there isn't but one door and that is to the rig·ht to 
1go back to the directors' room. . 
Q. It is that same door leading to the banking room¥ 
A. What do you mean by banking room¥ · 
Q. I mean behind the counter. 
A .. Yes, just one door . 
.page 119 ~ Q. Is the window at which Mr. Ellison was be-
tween the main door-opening into the bank 
building, I mean-and the door that leads back into where 
. you were¥ 
f''., A. Between us 7 
Q. I mean did he have to pass by iU 
A. No, I don't think you do. 
Q. Did the man who commanded Mr. Ellison to hold up 
his hands have to go a different direction after entering the 
hank to the man that commanded you to hold your hands up 1 
A. Well, of course, the window isn't right near the door; 
there is another window between the door and the window 
Mr. Ellison stands at. 
Q. We will place the two men here; they entered from the 
;stree.t into the· hank; they are both inside the door of the 
bank building. Now one of the men that entered went over 
to a window where Mr. Ellison was. Isn't that right¥ 
A. Yes. · 
Q. The other man went around to where you were. Isn't 
that righU 
A. Not just when they entered, no. 
Q. I don't mean when they entered. What I mean is he 
:finally went around to where you were 1 · 
A. Yes. 
Q. Now did the man on the way to Mr. Ellison's window 
go in the same direction as the man on his way around to ~ 
you? 
A. No, because he went almost straight from the door to 
Mr .. Ellison's window. 
page 120 } Q. Which man did you see first? 
A. Which man did I see first 1 
Q. Yes. 
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A. I saw both when they came in together and I didn't 
think anything about it, of course, until the other man came 
around. 
Q. You were in position then when they entered the bank 
·building before anything happened-you saw both · men, 
didn't you~ 
A. Yes. 
Q. Looked right at them~ 
A. Well, through the lattice ·work. 
Q. You saw them both enter. \Vill you tell the jury then 
from the moment you :first saw them enter what happened~· 
A. Well, I just related part of it. Do you want me to say 
it over~ 
Q. From the time they entered that bank. You say you saw 
them come in the front door of the bank~ 
A. Yes. 
Q. You saw both of them. Now which one went in the bank 
:first, the one that held Mr. Ellison up or the one that held 
you up~ 
A. Which one walked in the door :first? 
Q. Yes. 
A. I don't know. I was busy with my work. 
Q. Which one was nearest you when you :first saw them f 
A. They were right together. 
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the moment you :first saw them tell the jury what 
each one did then. 
A. I was working at my desk and I saw these two men 
standing there at Mr. Ellison's window. 
Q. Let me interrupt you right there. They were both at 
the window at one tiine 1 
A. Well, I couldn't say both right at the window, but 
mighty. near the window. One was at the window and the 
·Other right by him. 
Q. Did you see the man leave the other one at the window1 
A. No, I didn't. 
Q. And come to you~ 
A. No, I didn't see him until he walked in the door. 
Q. How many steps was it from the window where th·e 
man held up Mr. Ellison to the point where the other man 
commanded you to put your hands up~ How far was it¥ 
A. I don't know how many steps it was. I don't know 
much about distance. 
Q. I mean just indicate here in the court room. 
A. From Mr. Ellison's "iindow to the door~ 
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Q. From Mr. Ellison's window to the point where the man 
commanded you to stick your hands up. 
A. Further than that counter there, but I don't know how 
much. 
Q. As far as from you to me? 
A. I think so. 
Q. About that distance? 
A. At least that much. 
page 122 ~ Q. What length of time elapsed from the time 
Mr. Ellison was commanded to put his hands up 
until the time you were commanded to put yours up? 
A. It didn't seem to be long-any time. 
Q. You stated to Mr. Cogbill you couldn't say this was 
the man you saw in the bank? 
A. I did. 
Q. You couldn't say? 
A. No. 
Q. Did you near the man that commanded Mr. Ellison to 
hold his hands up say anything? 
A. You mean at the time he commanded him to hold his 
hands up?' He told him he worked for the State Highway. 
Q. Did you notice anything peculiar about his voice? 
A. About his voice? 
·Q. Yes. 
A. No. 
Q. His voice was perfectly normal? 
A. Well, I wasn't paying very much attention to that. I 
didn't dream of such a thing, but I heard both the question. 
and the answer. 
Q. There was nothing about the voice of the man that held 
Mr. Ellison up? There was nothing peculiar about it, noth-
ing that attracted your attention to it? 
A. No, I didn't notice it. 
Q. Now Jimmy Johnson-you said one man 
page 123 ~ was referred to as Jimmy Johnson? 
A. I did. 
Q. Was it the man in the vault referring to the man out-
rSide as Jimmy Johnson? 
··A. It was. 
Witness stood aside. 
C. B. GRAVES, 
a ·witness introduced in behalf of the prosecution, being first 
duly sworn, testified as follows.; 
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DIRE·CT EXAMINATION. 
By Mr. Cogbill: 
Q. You are Mr. C. B. Graves f 
A. Yes, sir. 
Q. Where do you live' 
A. Chester. 
Q. What is your occupation~ 
A. Post master. 
Q. Were you in Chester in your office on the 21st of De-
.cember last? 
A. Yes, sir. 1 
Q. Were you in your office somewhere around three 
o'clock? 
A. Yes, sir. 
page 124 } Q. Did you have occasion to go to the bank that 
day? 
A. Yes, sir. 
Q. What time did you go to the bank that day~ 
A. Well, it was about-! think ahout one o'clock. 
Q. On what day was that 7 
A. On the 21st. ,i 
Q. Now, Mr. Graves, one Robert L. Fenner is charged in 
an indictment in this Court with having entered that bank 
on the 21st of December, armed with a deadly weapon, with 
intent to commit larceny of certain bonds, notes, money and 
other evidences of debt. Did you see Mr. Fenner there at 
that time in Chester? 
A. Yes, sir. 
Q. Or any other time~ 
A. Yes, sir, the day before, too. 
Q. The day before~ Where did you see him then~ 
A. Just across from the post office in front of the drug 
store, standing by a touring car. 
Q. Have you seen the man here today whom you saw across 
the street from you at the drug store standing by a touring 
ear? 
A. I think so, yes, sir. 
Q. Will you point him out~ 
A. Yes, sir, there is Mr. Fenner (indicating accused). 
Q. That gentleman sitting in the third seat from me~ 
A. Yes, sir. 
page 125 } Q. What time of the day was that' 
A. That was about twelve-thirty as I came from 
dinner. 
Q. Where were you going when you saw him~ 
r----------. 
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A. Going to the post office. 
Q. Did you see him when you were walking_ in the post of-
Jfice Y · · 
A. No, as I walked into the post offi:ce I had my back to 
him, but just before I went in the post office as I came down 
the street before turning intQ the post office. 
Q. You are positive you saw this gentleman there that 
d~Y . 
A. Yes, sir. 
Q. Now on the next day did you see him in that locality¥ 
A. The next day about eleven o'clock-between ten-thirty 
and eleven o'clock. I think it was; I wouldn't say exac.tly 
the minute, but around ten-thirty or.eleven o'clock. 
· Q. Where did you see him that day~ 
A. In the ·office-post office. 
Q. Was that on the 21st? 
A. Yes, sir. 
Q. You saw him in your post officer. 
A. Yes, sir. 
Q. How long did he stay in there Y 
A. Well, it possibly might be five minutes or six; not over 
that. 
Q.. What did he do while in there¥ . 
A. He came to the window and asked for fifty No. 8 en-
velopes-that is a long envelope about that long 
page 126 ~ (indicating)-and presented a five dolla;r bill. 
Q. What do those envelopes sell for¥ · 
A. $1.14 for :fifty. 
Q. Were you close to him at the time he asked for the en-
velopes¥ 
A. No, when he asked for them I wasn't real close to him. 
· Q. Did you get close to him Y 
A. Yes, sir. · 
Q. Tell the gentlemen of the jury what happened. 
A. When he presented the five dollar bill one of the clerks 
banded it to me and the safe wasn't very far-we didn 1t 
have any money in the cash drawer and I went to the saf~ 
to get the change and handed it to her. Before that she 
really didn't know what the price of these envelopes. was and 
just outside in the lobby-what we call the lobby-is the 
price list, one of these big, long yellow sheets with the prices 
of all the. envelopes on there. We have one in the drawer, 
too, but rather than fool with that one I just· opened the 
door and went outside in the lobby and saw these envelopes 
-:fifty was $1.14 and I turned and looked right at him and 
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said, "Captain, these are $1.14", and turned and went back in 
the office and she gave .him the change. 
Q. How long were you out in the lobby with this gentle-
man? 
A, Not over two minutes at the outside. 
Q. Is this gentleman over here the same man 
page 127 ~ that was in there oli the second day? · 
A. Yes, sir. 
Q. Around eleven o'clock in the morning? 
A. Yes, sir. 
Q. Did you go to Norfolk? 
:A.. No, sir. . 
Q. Did you have any pictures presented to you?· 
· · A. I think I did. I saw some in the Times Dispatch or 
Leader. It wasn't any pictures presented to me. 
Q. Were any pictures presented to you by any officers? 
A. No, sir. Somebody around there might have said, "Here 
is a picture", or something like that, but no officer pre-
sented me a picture. 
CROSS EXAMINATION. 
By Mr. Bremner: _ 
Q. Mr. Graves, did you see the kind of automobile the party 
was in that you saw the first day? 
A; I don't remember the kind. It was a touring car with 
the curtains U]>. I don't remember the name o~ the car. · 
Q. You saw that on the 20th? 
A. Yes, sir, right in front of the drug store. 
Q. Did you see the car on the second day? 
A. No, sir, I didn't see the car on the second day. 
Q. What was the color of the car you saw on the first 
day? 
A. I would say a dark-I wouldn't say whether blue or 
black but very nearly black-if not black. It wasn't a newly 
.painted car or anything like that. It looked like 
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blue at one time, but I would sayit was a black 
car. 
Q. Do you know the make of the car? 
A. No, sir, I didn't notice it. 
Q. Did you see anybody else in company with the man 
that went in the post· office? . 
A. Yes, sir, it was one more standing by him as he came 
out of the drug store; kind of straightened up like that, 
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pulled his coat up as if getting in the car and another man 
a little taller. 
Q. Are you talking about two other men Y 
A. One other.· 
Q. Taller than this man T 
A. I wouldri't say he was taller, but he was slender; wasn't 
as stout as this man. · 
Q. But the other man you saw with the party that went in 
the post office was taller-if not taller he was certainly more 
.slender? 
A. Yes, sir, more slender than the one standing with him 
in front of the drug store. · 
Q. Did you see both men on the following day? 
A. No, sir. 
Q. Just ·saw one T 
A. That is all. 
Q. Did you see the car on the following day? 
A. No, sir, not that I know of. I might have seen it, but 
k didn't pay any attention to it. · 
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where was the :first place you saw him? 
A. At the window of the post office. 
Q. Did you see him on the street at allY 
A. No, sir. 
Q. How was the man dressed that was in the post office T 
A. I only noticed his overcoat and hat. He had on a felt 
hat and I think-pretty sure a greyish overc.oat, according to 
the way I saw it. The overcoat was just about the color of 
the suit of clothes you have on. 
Q. And he was dressed the same way the second day? 
A. Yes, sir. I thought you were speaking of the second 
day. He was dressed the same way both days. · 
Q. So you identify this man as Fenner that you saw in 
the post office on the second dayY 
A. Yes, sir. 
Q. And you tell this jury that you are also confident that 
he had on a grey overcoat T 
A. Greyish overcoat. 
Q. You are. positive of that T 
A. I think so. 
Q. Did he have on the same kind of overcoat the day be-
fore¥ 
A. Yes, sir, it looked like the same overcoat to me. 
Q. And that was grey, about the color of my suit¥ 
A. Not quite as loud. It wasn't black or brown; it was 
greyish. 
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Q. Is there any question in your mind about 
page 130 } that T 
A. I think not. 
Q. Well, is there~ 
A. I don't think so, no, sir. 
Q. What kind of hat did he have on T 
A. Felt hat. 
Q. What color T 
A. Wel1, it was a kind of greyish hat, I think. It wasn't 
black and wasn't brown. I am not much on colors, but if I 
saw the hat I think I could identify it all right. 
Q. Was there anything about the man that you saw that 
was unusual in his appearance T 
A. With the exception of a man coming to the window 
there at that post office and buying fifty envelopes of that 
size. I have been there six years and never sold that quan-
tity before or since and it kind of aroused our suspicion, 
the whole office force, and then went over to the left side 
after I came back in the office-we have a little shelf over 
there-and wrote something. I didn't pay any attention to 
him and after he went out somebody . remarks that was a 
peculiar-
Q. Don't state that. Where was it you saw him the second 
dayT 
A. In the post office. 
Q. Both times he was in the post office 1 
A. No, sir. He was standing in front of the post office____: 
standing in front of the drug store the first·day about twelve-
thirty. 
Q. What time did you see him the second dayT 
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around ten-thirty or quarter to eleven. 
Q. On the second day 1 
A. Yes, sir; I went to dinner about eleven-thirty. 
Q. You were right busy in the post office about that time 
of the year? 
A. Just as busy as could be; had one extra help and just 
as busy as could be. 
Ql. And yet you remember exactly how he looked, color of 
his coat and hat? 
A. S'imply for that reason when I went out to see about 
those envelopes, the price of them,. and the amount being 
ififty of that description or size, the biggest envelope we 
handle, it struck me as peculiar. 
Q. What called your particular attention when you were 
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so busy in the Christmas season in the post office to his 
appearance on the firs.t day you saw him? · · 
A. Well, at that time of the day, if you allow me to explain, 
that week I always left about eleven-thirty for lunch; the 
mail gets in about twelve-thirty to quarter to one and didn't 
have much to do from twelve o'clock to one because we had 
about cleaned up about dinner and as I was going down the 
road and saw this car standing over there and these two 
men I thought it rather peculiar. Dr. Organ ( Y) at the drug 
store usually goes to dinner himself about that time and I just 
wondered whether he' had gotten back from din-
page 132 }- ner or whether they could get in the drug store. 
Very. often people come over to the office and 
say, "Where is Doc?" and I said, "He has gone to dinner," 
and I just stood there a second at the steps and looked at the 
car; kind of funny thing to see a touring car of that descrip-
tion with the rCUrtains up. Most of them are sedans and I 
hadn't seen a car like that except one-it is not but one in 
Chester besides this one and I thought that kind of peculiar.· 
I didn't pay any strict attention to the car or the men, ex-
cept I wondered if they could get in the drug store and then 
I saw this man as he pulled his overcoat up like that and 
then I went in the post office. 
Q. How close were you Y 
A. It is 30 feet across the road-they say that road is 30 
feet. I was about 30 feet. 
Q. He wasn't doing anything peculiar and yet you tell this 
jury you positively identify it was Mr. Fenner? 
A. I positively identify him as the man that came in the 
post office the next day. 
Q; When did you tell about this identification the first 
time? 
A. When did I tell about it Y 
Q. Yes. 
A. To whof 
Q. To anybody. 
A. That is something I can't tell yon. 
Q. Did you do it the day of the robbery? 
· A. 1tes, sir. 
page 133 J Q. What time? 
A. Well, now, I don't know that. It happened 
about-You don't mean identified this as the same man, but 
the same man I saw in front of the drug store is ·the same 
person that came in the post office because I hadn't seen hiin 
·since. 
Q. When is the first time you allege you saw Fenner in 
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Chester or a man in Chester on the 21st of December that you 
now say was Fenner? When was the first time you had seen 
Fenner since the 20th of December? 
.A.. The day they had the preliminary trial is the first time 
I have seen him since. 
Q. When was that?. About two weeks after the r-obbery¥ 
.A.. I couldn't tell you to save my life. I didn't see him 
until the preliminary trial. · 
Q. And you remembered that was the very man you saw 
across the street on a previous day 7 . 
.A.. And the same one I saw in the post office when I was 
right close to him. · · 
Q. Was there anything unusual about the voice of the man 
that was in the post office? 
.A.. No, sir. I don't think he spoke more than once; just 
asked for the envelopes. I don't know if I heard him ask 
for the envelopes. 
Q. Do you know whether you did or not 7 
.A.. No, sir. 
· Q~ So you identify a man and don't know · 
page 134 ~ whether you heard him open his mouth or not f 
.A.. No. 1 
Q. You were busy, weren't you f · ~ 
.A.. Yes, sir. He didn't ask me for the envelopes. 
Witness stood aside . 
.A.. T. TRAYLOR, 
a witness introduced. in behalf of the prosecution, being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Cogbill: 
Q. You are· a police officer of Chesterfield County¥ 
.A.. Yes, sir. 
Q. You are the chief of police of Chesterfield, are you not f 
.A.. Yes, sir. · . 
Q. How long have you been chieU 
.A. • .A. little over two years. 
Q. How long have you been a police officer¥ 
.A.. Seventeen years the 1st of last March. 
Q,. How long have you lived in the county¥ 
.A.. Born and raised here. 
Q. Were you called in your official capacity to investigate 
the supposed robbery of the Chesterfield Gounty Bank¥ 
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~. 1res, sir. . 
page 135 ~ Q. ·Will you tell His Honor and the ·gentlemen 
of the jury what you found? 
~. Why, I didn't investigate the bank, only f:rom the re-
port, but I went immediately to work on the case "and I went 
over to police headquarters and looked over a lot of pictures 
they had there. 
(By the Court : . . 
Q. Police headquarters where? 
~. Richmond. · 
By Mr. Cogbill : 
Q. 1r ou made a geenral investigation by going to various 
police headquarters and sending out reports Y 
~. 1r es, sir. 
By the Court: 
Q. Various headquarters Y State what head headquarters 
you went to. 
~. I went t.o Petersburg and Richmond. Those are the 
only two. 
J3y Mr. Cogbill: 
Q. Did you go to Norfolk to bring a suspect back? 
A. 1r es, sir. 
Q. Tell His Honor and gentlemen of the 'jury what you did 
on that trip, any conversation between the man you brought 
back and who the man was, any conversation he had with 
you or you with him or anybody else with him. 
~. Mr. Hayes and Mr. Ellison and Saunders and myself 
·went to Norfolk-! think on the 3oth of Decem-
page 136 ~ ber. We got there about ten o'clock at night, as 
well as I remember-about that time, and while 
w~ were there Mr. Fenner was brought in the room where 
:Mr. Hayes, Saunders and Ellison and myself and Mr. Nor-
witzky and maybe one or two others that I don't know were 
-in fact, I didn't know Mr. N orwitzky at that time, and we 
sat there for a while. Now when Mr. Fenner was brought in-
Q. Who is Mr. Fenner? 
A. Mr. Robert Fenner right over there (indicating accused). 
I was standing inside of the door to the right, the desk was 
right in front of me; Mr. ]Jllison and Saunders was further 
on to my left facing back towards the desk where the Ser-
geant, I suppose, was sitting. Mr. Hayes was. right hack 
up there (indicating). Mr. Fenner was brought in--
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Q. Where was Mr. N orwitzky standirg·~ 
A. Mr. Norwitzky, I think, came in with Mr. F'enner and 
he stood right to my left when he came in. 
Q. What happened at that time? 
A. It was only a view taken of him and he looked towards 
the men-Mr. Ellison and Saunders and Mr. Hayes. 
Q. What were his actions at t"!lat tinteY 
.A. Well, when Mr. Fenner first came in I looked to see 
him as he ·came iu the door. He looked at me and passed 
right by and looked towards the desk a1...d ~hen looked over 
to this side towards Mr. Ellison a1.1d Sauuder<:~, stood there a 
few minutes and looked tow;.<r(ls tlwm and Elli-
page 137 } son towards him, and Saunders, and I am not 
positive but I think he took a seat afterwards: I 
didn't; I was standing. Then be was taken back out oi the 
room to some other room. We stayed a while and then we 
started back. · 
Q. When he came in the room you said he glanced around 
at the various people in the room T 
A. He glanced, as I took it, at me first standing to hi::~ right 
,as he came in the door and over to the desk and then faced 
to the left, as I would be looking over to the Judge here. 
Saunders and Ellison were sitting on that side. Mr. Hayes 
was back further nearer the desk, and he stood and looked 
at them for a few minutes. 
Q. Looked at Ellison and Sauuders? 
A. Yes, sir. 
Q. Did he look at the others during the time he was stand-
ing there? 
A. Only when he come in. 
Q. While he was standing or sitting there? 
A. Not as I could see. I was standing side back to him 
at that time. 
Q. He kept his eyes on them as far as you could see¥ 
A. Yes, sir. 
Q. ·what happened then en route from Norfolk to Rich-
mond? 
A. After we started out we came down out of the station 
on the street. Mr. Hayes sent an employee of his after his 
car which was up the street; he had taken care of it when 
we got there and he met us. Down on the street 
page 138 L standing on the corner he asked me which was 
the assistant cashier and I pointed to Mr .. Elli-
son and told him Mr. Ellison was. He also asked me had 
we caught any of the other men. I told him I didn't know. 
Q. All right, sir. 
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A. Then the car came up and we got in and we started off. 
We. stopped at some nearby place ann I think he got a milk 
shake and something for his headache.· 
Q. Diq he make any statement getting in the carY 
A. I don't recall when he was getting in the car whether 
he did or not, but he did make a statement when we started 
off: he reckoned he would get a long time for this. 
By a Juror: 
Q. Do you know for what purpose he was brought out to 
the desk? 
A. I don't ·know. I couldn't answer that. 
1By Mr. Cogbill: ' 
Q. Had you informed him for what purposef 
A. No. sir. 
Q. You don't know whether ·anybody else had 'l 
A. I couldn't tellyou. We stopped up there at some place 
to get something for his headache, as I stated a while ago, 
and I think he got a milk shake. He said he had sold that man 
a punch board. Then we started on pretty soon. and Mr. 
·Saunders and myself and Mr.· Fenner was on the back seat 
and Ellison and Mr. Hayes was on the front seat. 
Q. Did you switch around any time that night Y 
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them got out and Mr. Saunders took the front 
seat and Mr. Ellison ·come back with me. Mr. Saunders had 
on a big overcoat and it would be more room for the three 
in the back. Coming on I asked him something about the 
Richmond charge the time he was in Richmond. He said he 
was arrested in Richmond, !:laid he had-
Mr. Bremner: I don't think conversations about matters 
not relating to this charge are proper. 
The Court: No, nothing except relating to this particular 
matter. · 
A. (Continued.) I asked hirri. wasn't the :money very heavy 
and ·he smiled and said it :was, but he would have had to 
carry it if it had weighed' a ton. 
Q. Go ahead. 
A~ He asked me what became of the little girl at the bank. 
I told him she was still working. He said he thought she . 
got so scared she would have quit. I told him no, she was 
still there. · 
Q, All right, sir. 
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A. I don't know that I can recall anything else. We had 
several little conversations the first twenty or thirty miles 
and then nothing more was said. I got very sleepy. 
Q. You got sleepy? . 
A. Yes, I unfortunately did doze off one or two times. Mr. 
Fenner woke me one time himself and Mr. Elli-
. page 140 ~ s-on did a time or two. We were very c-rowded 
in the back of the car and I had worked late the 
night before ·and it was prac-tically all night that night and 
I got very sleepy. 
Q. Do you recall any other conversation Y 
A. Not right now. I don't recall anything else right now 
that I can think of. 
Q. Do you know anything further about the case? 
A. No, sir. I don't know anything further about it. 
CROSS EXAMINATION. 
By Mr. Breiillier: 
Q. Mr. Traylor, you discussed the case some, didn't you 
Some of you all in the car discussed the case, didn't you? 
· A. That night? 
Q. Yes. 
A. We were talking some along. 
Q. Some of you told the facts about what occurred at the 
.Chester Bank, didn't you Y . 
A. I didn't and I don't remember anybody else telling it 
at that time. 
Q. Would you say they didn't Y 
A. I never heard it. 
Q. This robbery had been right widely published in the 
papers around here, hadn't it? 
A. I think so. 
Q. You saw it; big stories on it? 
A. Yes, I saw it in the paper. 
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in the papers, weren't theyY 
A. Mr. Bremner, I really couldn't answer all of that be-
~ause I looked at the newspaper very little, had very little 
time, but I saw something of it in the paper. 
. Q. "Mr. Traylor, didn't Mr. Fenner at all times deny that 
he had any connection with this Y 
A. Yes, he denied it. 
Q. He denied it at all times? You tell this .jury that Mr. 
Fenner· at all times denied it? · 
A. Yes, he told me he didn't do it. 
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Q. Isn't it also true that Mr. Fenner stated to you or other 
parties in your presence when he was takeri. there in thE;J Nor-
folk jail-I mean taken before you all or while you were 
on the way back, I am not positive which, that he could take 
you to various people in Norfolk to show you all that he 
wasn't the man? 
A. Mr. Fenner told me that himself at Norfolk, that if I 
could go back with him he could prove an alibi. 
Q. Didn't Mr. F'enner before he saw anybody tell you and 
Mr. N orwitzky and the other officers that he would take 
you then and there to places in Norfolk to show he was in 
Norfolk at the time it took place? Didn't he tell you that? 
A. I couldn't answer that because I don't know who Mr. 
Fenner had seen.· I only went there that night and I don't 
know who he had seen. 
page 142 ~ Q. You knew before you left Norfolk that night 
that Mr. Fenner had made the proposition that 
he could take you right then and there to various people in 
.Norfolk to show he hadn't been here on that day of the rob-
bery, didn't he? . 
A. He told me he could take me to people to show that he 
was in Norfolk that day, · 
Q. Did you or not go to see any of the people? 
A. I did not. 
Q. Did anybody? 
A. None in my crowd at that time. 
Q. You took Fenner with you, didn't you? 
A. Yes, we brought Fenner back. 
Q. Didn't he say to you that it would save hini a lot of 
expense and save the State a lot of expense if you would all 
. go with him then and there to see these parties? Didn't he 
tell you that? 
A. I don't recall. He said something about expenses, but 
that was at the time that he told me he could take me to 
people to prove he was in Norfolk at that time. 
Q. He expressed a willingness to tell you then and there 
where he was in Norfolk on the day of the robbery, didn't 
he? That was the effec.t of his words, wasn't iU 
A. He said he was in Norfolk that day. 
Q. Were you with Mr. Norwitzky when he went to the cell 
to get Mr. Fenner? · 
A .. No, sir. 
page 143 ~ Q. Isn't it a fact that nobody was brought out 
with Mr. Fenner? 
A. Yes, sir. 
Q. Isn't it a fact that Mr. Ellison and Mr. Saunders and 
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you and Mr. Hayes all knew before leaving Chesterfield 
County on December 30th that Bob Fenner had been ar-
rested? 
A. Yes, sir, I knew it. 
Q. Didn't you tell Mr. Ellison and Mr. Saunders? 
A. I don't know that I did, but I lmew who I was going 
after and I knew he had been arrested. 
Q. The people in your crowd necessarily knew who you 
were going after, didn't they? . . 
A. I expect so, but I couldn't answer that right out. 
Q. You can't recall stating positively, but as far as you 
know everybody lmew Bob Fenner had been arrested in Nor-
folkJ 
A. Mr. Hayes knew it. 
Q. And you knew iU 
A. Yes, sir. 
Q. And Mr. Saunders and Mr. Ellison were with you, 
weren't they? 
A. Yes, sir. 
Q. Didn't you show them-Mr. Ellison and Mr. Saunders-
a picture of Bob Fenner after you knew he was arrested and 
when you knew you were going down to get him? Didn't 
you take a picture and show it to those men before they went 
to Norfolk? 
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Q. Well, immediately before you left for Nor-
folk? 
A. Before he was arrested. · 
Q. When was he arrested? 
A. I suppose he was arrested on the 30th of December, as 
well as I know. 
Q. Mr. Ellison, if I recall correctly, stated that just before 
he left for Norfolk Mr. Traylor, the chief of police, showed 
him a photograph. 
A. Two days before. 
Q. He was mistaken if he says it was on the day he went 
to Norfolk? 
A. It was a couple of days before because I went over 
here to Mr. Hayes' office to see about getting licenses for 
the police officers' cars and I took it up with Mr. Hayes 
at the time and we had a conversation-Mr. Hayes and I 
did-about the robbery and from that Mr. Fenner was ar-
rested that day or the next day. · 
Q. It was two days-you admit two days before the ar-
rest-
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A. Either one or two days, I wouldn't be positive, but it 
wasn't the day of the arrest. 
. Q. Did· you show the picture to Mr. Saunders and Mr. 
Ellison before you had the conversation with Mr. H~yes Y 
A. Yes, sir. 
Q. How long before? 
A. Possibly the day before or the same day. 
. Q. And yon and Mr. Hayes knew when you left 
page 145 ~ with Mr. Saunders and Mr. Ellison that Bob Fen-
ner had been arrested? 
A. Yes, sir. 
Q. And yon admit yon did show him a photo of Bob Fen-
ner two days before that Y 
A. One or two days before, yes, sir. 
Q. Mr. Ellison didn't identify him by the picture, did he? 
A. He identified the picture, yes, sir. 
Q. Mr. Ellison did' Did Mr. Saunders Y 
A. I am not positive whether Mr. S:aunders did or not. 
Q. Would you say Mr. Saunders did Y · 
A. I wouldn't say either way. 
Q. You don't recall whether he did or noU 
A. No, but I know Mr. Ellison did. 
Q. Were yon with them on any other occasion when a pic-
ture of Bob Fenner had been shown to them Y 
A. Yes, sir. . 
Q. So when you all left here these men had seen the pic-
tures and you knew Bob l!,enner had been arrested Y 
A. I knew it, yes, sir. · 
Q. How long have you been on the police force of Ches- · 
terfield County? 
A. Seventeen years. 
Q. Don't you know that it is usual in cases· of a serious 
nature like this that without any request on· the part -of the 
accused that when he is being held for the authorities or those 
claiming him or suspecting him that many men 
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and there who the proper party is? :Oon 't you 
know that is customary¥ 
A. I have known it to be done, yes, sir. 
Q. Don't you know you, as an officer of Chesterfield 
County, can't go to the city jail of Richmond and claim a 
suspect if you tell Sergeant Saunders unless· he lines six or 
seven other men up with him? 
A. Anybody may do it. 
Q. Don't you know it is customary to do iU 
A. It might be. I haven't known him to do it. 
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Q. Don't you know that is the custom in· Richmond Y 
A. I don't know about the custom. If I went to see a man 
over there Sergeant Saunders will show him to me. 
Q. Of course, he will to you, a brother officer. I am talk-
ing about a case where witnesses, not officers, are brought to 
a jail for the purpose of identification, isn't it the rule in 
every jail in this country that you know of and every county 
that you will line up different people in order that the wit-
ness may identify the proper party? 
A. I have seen them lined· up. 
Q. Isn't it customary? 
A. I don't know whether it is customary in all jails or not. 
I have seen it done. 
Q. It w.asn 't done in this case, was it? 
A. No, sir. 
page 147 ~ Q. And Mr. Fenner asked that it be done, didn't 
he~ . 
A. I don't know. He didn't ask me. 
Q. Now you described the location of the various indi-
viduals in the office when Mr. Fenner was brought out. Was 
the office in the same building as the jail¥ 
A. Yes, sir, across the hall. 
Q. It was in the same building? 
A. Yes, sir. 
Q. You were at the door. He had to pass by you, didn't 
heY 
A. I was standing inside of the door. 
Q. He passed by you as }he came in the room¥ 
A. Yes, sir. 
Q. Who else did he pass by? 
A. I don't know whether he passed by anybody else. 
Q. Isn't it a fact that Mr. Saunders and Mr. Ellison and 
Mr. Hayes were in front of him as. he came in, practically! 
A. Not directly in front. 
Q. I mean practically in front Y 
A. Over to the left. . 
Q. Was there anybody else directly in front of him Y 
A. The desk. Q. I am talking about individuals. 
A. There was a man behind the desk. 
Q. A man employed there? 
A. Yes, sir, one of the Norfolk officers. 
Q. You could see from his position it was a man employed 
there? 
page 148 ~ A. I don't know what you could see, but it was 
a man there. 
106 Sup.reme Court of Appeals of Virginia. 
Q. Isn't it a fact that Mr. Ellison and Mr. Saunders and 
Mr. Hayes were in a position that it was only natural that 
Mr. Fenner should look in that direction, that he was the 
only strange man directly in front of him; not in front of 
him, but· tending to be in front of him f Isn't that true~ 
A. I don't know. 
Q. You were there, weren't you~ 
A. Yes, sir. But I don't know whether the other men were 
strange men to Mr. Fenner or not. 
Mr. Cogbill: I object to Mr. Bremner's line of examina-
tion because he is using it in the sense of an argument and 
putting that arg11ment before the jury. Let him ask specific 
questions if he desires to ask questions and not present an 
arg11ment to the jury. 
Q. How many people were in that room that Mr. Fenner 
was brought into by Mr. N orwitzky~ · 
A. As well as I remember, including Mr. Norwitzky com-
ing in behind him or right with him, there were seven be-
sides Mr. Fenner. There might have been one other. 
Q. Seven~ 
A. About seven. 
Q. You have told the jury that Mr. Hayes, Mr. Ellison and 
Mr. Saunders were in a group. Is that true~ 
A. Yes, sir. 
page 149 ~ Q. Were they all together? 
A. Not exactly. Mr. Saunders and Mr. Elli-
son were sitting over to the left, not so close together, but to 
the left. Mr. Hayes was further on and it was a man behind 
the desk and then it was another man in there and I was to 
his right when he came in. 
Q. Who was the other man? 
A. I don't know. 
Q. Was he with you 7 
A. No, none of us. 
Q. Was he an officer 7 · 
A. I don't know. 
Q. Did he have a uniform on? 
A. No, he· didn't have a uniform on. 
Q. Did he have any connection with this case whatever? 
A. I don't know. He was in the room. 
Q. Did he talk to you at all~ 
A. No; I didn't talk to any of them. 
Q. You talked to Mr. Norwitzky, didn't you~ 
A. I spoke t9 Mr. Norwitzky; that is all. 
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Q. You instructed Mr. N orwitzky to bring Bob Fenner out, 
. didn't you¥ 
A. I didn't .. 
Q. Well, who did? 
A. I don't know. _ 
Q. W110 was in charge of the crowd. that night; you or Mr. 
Hayes? 
page 150 }- A. I wasn't in charge of it to Norfolk; the of-
ficers down there were in charge of it. 
Q. Who caused Bob Fenner to be brought ouU 
·A. Oh, Mr. Hayes and I had him brought out, but he was 
instructed by another officer to come out. 
Q. I don't mean you tried to unlock the door, but you told 
your purpose, didn't you, when you went there¥ 
A. They knew our purpose. Mr. Hayes talked with the 
man at the desk. 
Q. He talked with the man at the desk? 
A. Yes, sir. 
Q. And as a result of that conversation Mr. N orwitzky 
brought Fenner in f 
A. Yes, sir. 
Q. And as he walked in to the room he passed by you and 
Mr. Norwitzky was behind himf 
A. Right along with him. 
Q.. Other than the man at the desk, ·who was seated, and 
one other man there, he didn't have anyone else to look at 
except Mr. Saunders, Mr. Ellison and Mr. Hayes, didhe? 
A. We were there in the room. 
Q. He had to turn around to look at you or Mr. Norwitzky? 
A. He would have to turn to the right or left. 
Q. The natural thing for him to do was to look at Mr. El-
lison and Mr. Hayes and Mr. Saunders, wasn't it¥ 
A. I don't know whether it was natural or not. We were 
all in the room. 
page 151 }- Q. You said he looked at one and then the 
other¥ 
A. I said he glanced at me when he came in and then 
looked over towards Mr. Ellison and M'r. Saunders. 
Q. Did you see anything unusual about his looking at them? 
A. He just looked at them. _ 
Q. You didn't see anything unusual about that~ 
A. He looked at them; that is all. 
RE-DIRECT EXAMINATION. 
By Mr. Cogbill: · 
Q. Did he look over at the desk and at Mr. Hayes who was 
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sitting close to the desk or look at Mr. Ellison and Mr. S3;un-
ders? 
A. When he come in the desk was right in front of us. He 
glanced at me and then looked this way. I was standing 
here and he l9oked that way towards Ellison and Saunders. 
Q. When did he tell.you he didn't do this job down here Y 
A. After we got outside to the car. Q. Whereabouts? 
A. In Norfolk. 
Q. Had you told him what you came for¥ . 
A. Yes, I think I did. I had told him at that time ·when we 
started out we were carrying him back. 
Q. Did he tell you who the parties were he could take you 
to see? 
A. No, he didn't. 
Q. Did he tell you that he knew what he was 
page 152 ~ being held in Norfolk for? 
A. Yes, he did, and I recall some other things 
now that he told me. 
Q. Let's hear what they are. 
A. He told me he had been down to North Carolina on 
the 28th to see his mother and he had gotten a check and 
asked me would I get the check cashed for him when I got 
to Richmond. I promised I would, but after getting to Rich-
mond I never thought any more about it and didn't get it 
cashed. 
Q. Anything further? 
A. He did tell me at that time that his mother or someone 
down there had told him they heard he was wanted for the 
Chester robbery. 
Q. Do you know whether or not any of his friends in Nor-
folk had been to talk to him or see him or whether he had a 
conversation with them about this affair before you got 
~~? . 
A. No, sir, I do not. 
Q. Do you know of any other statement he made? 
A. I know a question or two he asked me. He asked me 
where was this place that this bank was robbed. I told him 
between .Petersburg and Richmond, a place called Chester. 
He said he knew a man that lived in Chester who was a drug 
salesman and I mentiond Mr. Low and he said that was the 
man. 
page 153 ~ 
Q. Any other statement? 
A. That is all I can recall. 
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RE~CROSS EXAMINATION. 
By Mr. Bremner: 
Q. You say he asked you where Chester was? 
A. No, sir; where the place was and I told him between 
Petersburg and Richmond. 
Q. As soon as you mentioned the place did he tell you the 
name of a man that lived in Chester? 
A. He told me he knew a man there. 
Q. That lived in Chester and so that you could identify the 
man? 
A. He said a drug salesman and I knew Mr. Low was a 
drug salesman. 
Q. When you told him the' place where the bank robbery 
took place he didn't hesitate to identify somebody he knew 
there? 
A. He told me a man he knew, a drug salesman. 
Q. Did you see the check he got from his mother~ 
A. No, sir, I didn't. I intended getting it cashed, hut I 
forgot it; we got to Richmond around four o'clock. 
Q. He told you the amount of the check was $50.00, didn't 
he~ 
A. He mentioned the amount, but I don't recall it. I 
thought it was $25.00. · 
Q. \Vhen he was talking about that he heard that he wanted 
for the bank robbery in that conversation didn't he tell you 
that the Coppedges had made threats about him '1 
page 154 ~ Didn't he mention in connection with saying about 
the bank robbery that the Coppedges had it in 
for him~ 
A. He said something about one of the Coppedges, one 
boy-I don't remember the name, but one of the Coppedges. 
I remember that. 
Q. He told you about that in the same conversation he 
told you about being wanted for the bank robbery~ 
A .. Yes, in that same conversation. 
Witness stood aside. 
JAS. M. HAYES, JR., 
a witness introduced in behalf of the prosecution, being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Cogbill: 
Q. You are Mr. Jas. M. Hayes~ 
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A. Yes. 
Q. Where do you live? 
A. Centralia. 
Q. How far is that from this town? 
A. This townY 
Q. Yes. 
/A. About three miles. 
''. -
Q. What is your occupation? 
page 155 ~ A. Director of the Division of Motor Vehicles. 
A. Yes. 
Q. Is your office located in Richmond~ 
. Q. Did you go to Norfolk with Mr. Traylor and two other 
·gentlemen, if there were two other gentlemen, sometime in 
December? 
A. Yes. 
Q. Will you tell the Court and jury why you went to Nor-
folk and what happened while you were there and en route 
from Norfolk? · 
A. I had requested Mr. Arthur Harrison, of the Norfolk 
police department, to pick up Fenner and the next morning · 
I had a wire from the chief that he had him located . 
. Mr. Bremner: I don't think that is evidence. 
The Court: Just say what you did when you went there 
so far as relates to Mr. Fenner in this case. 
A. (Continued.) ·I went to Norfolk to police headquarters 
where they had Mr. Fenner detained with Officer Traylor and 
Mr. Ellison and Mr. S'aunders. V\T e got out of the car and 
went down to get"him. What was the other part of the ques-
tion? 
Q. What happened while you were there in Norfolk in the 
station or wherever it was? 
A. What happened at the station house? 
Q. Yes. 
A. We were up in the detectives' or Mr. Tom Petty's room 
-Mr. Ellison, Mr. Traylor, Mr. SaunQ.ers and 
page 156 ~ myself-when Mr. Norwitzky brought Fenner in. 
Fenner couldn't keep his eyes off Mr. Saunders 
. and Mr. Ellison, either one . 
. Q. Where· were you sitting? 
A. I was sitting over next to Mr. Petty, over in the back 
of the room. The room was a kind of narrow room and Mr. 
Petty's desk is over next to the window, facing the door-
way. 
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Q. Where were you sitting-front, back or side of Mr. Fen-
ner~ 
A. Right in front of him. 
Q. Facing him as he came in the door~ 
A. Yes. 
Q. What happened when he came in the dood 
A. He glanced at me and then cut his eyes back to Mr. 
Saunders and Mr. Ellison and just looked from one to the 
other, as much as to say-
Mr. Bremner: We object to thaU 
The Court: Objection sustained. 
Q. Did you know Mr. Fenner before~ 
A. No, I had never seen him before. 
Q. Had he seen you before~ 
A. Not as far as I know. 
Q. Did he look at you and stare~ 
A. He just glanced at me. 
Q. Will you tell the Court and the gentlemen of the jury 
what his actions were towards Mr. Ellison and Mr. S.aun-
ders¥ 
A. His expression was a dead give away to 
page 157 ~ me. 
Mr. Bremner: Is that proper~ 
The Court: Just state what he did. 
A. (Continued. He just looked from one to the other, 
couldn't keep his eyes from them. 
Mr. Bremner: We object to t~a.t, what he couldn't do. 
Q. Did he take his eyes off of them~ 
A. No, sir. 
·Mr. Bremner: That is leading. 
The Court : Proceed. 
Q. How long did he stay in that room~ 
A. I suppose about fifteen minutes. 
Q. How long did you stay in Norfolk~ 
A. Probably an hour or hour and a half, I reckon. 
Q. Did these gentlemen come back with you~ · 
A. Yes. 
Q. Did you bring Mr. Fenner back~ 
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A. Yes. 
Q. Is this Mr. Fenner, the .gentleman who sits over here, 
the third man¥ 
A. Yes, sir. 
Q. If there was any conversation on behalf of Mr. Fenner, 
any statement made by him or any conversation you had 
with him or others in your car had with him and his answers 
to the same, will you state what they were? 
A. The night was right foggy and I was driving and had 
my mind more on driving than on the conversa-
page 158 ~ tiori.. I remember several little pieces of conver-
sation. I think the first one was-he had a head-
ache and wanted to get something for his headache and "\Ve 
stopped in Portsmouth. He gave Mr. Saunders a dollar 
and I think his expression was ''This ain't any of that 
money". Mr. Saunders went off and got him something for 
his headache and something to drink. 
Q. Did he make any statement when you were getting in 
the car to come back? 
A. Over in Norfolk'/ 
'Q. Yes, as you left the station house. 
A. As well as I remember he said well, he thought he would 
get a good long time this time. 
Q. That was a.t the time you were getting in the carY 
A. Just as we were getting in there or while waiting for 
the car. Olie of my men had gone to get the car for us. 
Q. Now can you relate any other conversation back on up 
to where you put him in custody here? 
A. I couldn't relate any particular ones. 
Q. Where did you stop on the way 'l 
A. We stopped just outside of Portsmouth to get some 
gasoline. I think Fenner bought some cigarettes from there 
and bought some soft drinks-one of the men in the car. 
Q. Is there any further conversation you remember, any 
statement to him or his answers to those statements? 
A. I can't recall anything right now, I was so busy with' 
the car. 
page 159 ~ Q. It was a real foggy night 'l 
A. Yes, sir; awful foggy. 
Q. How long did it take you to drive back T 
A. Over four hours. 
Q. How long does it usually take you to drive'/ 
A. I went down in about two hours and a half, I think. 
Q. Went down in two hours and a half that night'/ 
A. Yes. 
Q. You went by which route 'l 
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A. By Franklin. 
Q. Have you ever been around the other road by Newport 
News? 
A. Yes. 
Q.. How long does it take you to drive that route1 
A. You can get to Newport News in about two hours. 
Q. How long from there to Norfolk~ 
A. About three-quarters of an hour. 
Q. You have driven down a good many times 1 
A. Yes, indeed. 
Q. Going down in three hours, around through Franklin 
and Portsmouth, making that trip in three hours, is that an 
excessive rate of speed 1 
A. Not. in any way; around 40 miles an hour. 
Q. Of course, slowing up for the villages 1 
A. Yes. 
Q. Going this route and making jt in three or three and 
three-quarters of an hour would that be an ex-
page 160 ~ cessive rate of speed~ 
A. No; it is just about 75 miles. 
Q. Do you know any further conversation that was had 
there in the car that nighU 
A. It is hard for me to recall anything right now, Mr. 
Cogbill. 
CROSS' EXAMINATION. 
By Mr. Bremner: 
Q. Didn't you have to break the speed limit a little bit tO> 
get there in that time 1 
A. Not very much. 
Q. Yon are head of the traffic department, aren't you? 
A. Yes. 
Q. Now, Mr. Hayes, what kind of a car did you go down 
there in~ 
A. Chrysler. 
Q. They are supposed to be right speedy, aren't they~ 
A. They are pretty fast. 
Q. Yon left here about seven o'clock, didn't you 1 
A. Somethii1g like that, between half past six and seven. 
Q. Got there between ten and eleven 1 
A. No, we e;ot there about ten. 
Q. The roads are right good, aren't they1 
A. Concrete all the way. 
Q. You stayed under the 35 mile limit, of course 1 
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A .. Most of the way. 
page 161 ~ Mr. Saunders and Mr. Ellison knew the pur-
pose for which you and Mr. Traylor were going 
to Norfolk, didn't they? 
A. I suppose they did? 
Q. Don't you know they did? 
A. I couldn't tell you. 
Q. Didn't you discuss Bob Fenner going down there? 
A. They knew we were going after Fenner. 
Q. No question about that? They knew that? 
A. Yes. 
Q. Did you show a picture of Fenner to Mr. Saunders or 
Mr. Ellison just before you left? 
A. I showed it to them the night before. 
Q. To both of them T 
A. Yes. 
Q. Was that after you had wired Norfolk? 
A. No. 
Q. When did you wire Norfolk? 
A .. The day I went down after him. 
Q. I mean you wired. You said Mr. Harrison-
A. Mr. Harrison was over in Richmond the night I showed 
them the pictures. I gave him one of Fenner's pictures. 
Q. When you saw Mr. Harrison that night and told Mr. 
Harrison to pick him up had you shown the pictures to Mr. 
Ellison and Mr. Saunders? 
A. No, sir. 
· Q .. So that when you arranged to have Fenner 
page 162 ~ arrested you then went to show the two men who 
were in the bank the picture of the man that was 
going to be a,rrested, didn't you? 
A. What do you mean? . 
Q. Let me see if I understood you. You stated, I under-
stood you to say, that you saw a Mr. Harrison in Richmond 
on the day before you all went to Norfolk. Is that right? 
A. That is right. 
Q. Now what position, if any, does Mr. Harrison hold in 
Norfolk 
A. He is inspeci or of traffic, I think. 
Q. Is he in the police department? 
A. Yes. · 
Q. He had authority to pick up a suspect, didn't he T 
A. Yes. 
Q. Now you ins1 ructed Mr. Harrison to pick up Bob Fen-
ner, didn't you Y 
A. Yes. 
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Q. Now at the time you instructed that Norfolk police of-
\ficer to pick up Bob Fenner you hadn't shown Mr. Ellison 
or 1.fr. Saunders the picture~ 
A. Mr. Traylor had shown the picture to them. 
Q. I am asking you. At the time that you instructed Mr. 
Harrison, the police officer of Norfolk, to make the arrest 
you hadn't shown the picture to Mr. Ellison and Mr. Saun-
·ders ~ 
A. That is a fact. I didn't show it to them 
page 163 }- until that night. 
Q. Then you showed them the picture and told 
them you had authorized the arrest of this man Fenner¥ 
A. No, sir. · 
Q. Didn't you tell them you had authorized his arrest¥ 
A. I told them where the man was at and if they could 
identify that picture we would go down to look him over in 
person to see if they could identify him in person. 
Q. They didn't identify the picture~ 
A. Yes, sir. 
Qi. Both of them~ 
A. Yes, sir. 
Q. Are you positive of that~ 
A. Yes, sir. 
Q. You tell this jury both of those men identified that 
picture the night before you went down there~ 
A. Yes, sir. 
Q. Mr. Saunders did, too~ 
A. Yes, sir. 
Q. No question about Mr. Saunders having done it Y 
A. No question about it. 
Q. No question about Mr. Ellison having done iU 
A. None whatever. 
Q. You are positive of thaU 
A. Certainly I am positive of it. 
Q. Will you tell the jury what your purpose was in show-
ing the picture of a man that you had already 
page 164 ~ ·authorized his arrest if you knew you were going 
to take them down to look him over~ Why did 
you show them a picture before going to see him~ 
A. I wanted to be dead sure that was the man before we 
went down. I didn't want to go on a wild goose chase. 
Q. If either one had failed to identify him I don't sup-
pose you would have gone~ 
A. No, indeed. 
Q. You tell the jury if either one of those men had failed 
to identify him you wouldn't have gone~ 
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A. I probably wouldn't. 
Q. You said you wouldn't, didn't you 1 
A. I did. 
Q. You say they had seen the picture before that 1 
A. Yes, they had seen the picture before that. 
Q. And had identified it before· that¥ 
A. According to the information given me, yes. 
Q. So even after you had the information that they had 
identified the picture before you showed it to them again f 
A. I showed them a different picture from the one they 
had seen. 
Q. If you had information that Mr. E1Jison and Mr. Saun-
ders had already identifie¢[ one picture of Mr. Fenner will 
you tell the jury why you thought it was necessary to show 
them another picture if they had already identified him¥ 
A. I wanted to show them the latest one we 
page 165 ~ had, the one taken over in the penitentiary. 
Q. Isn't it a fact that the reason you showed 
Mr. Ellison and Mr. Saunders that picture that you were 
experienced enoug·h with human nature to know that after 
you centered on Bob Fenner that you showed them those pic-
tures so they would have the picture of Bob Fenner in their 
minds¥ 
A. No, sir. 
Q. Isn't that the reason 1 
A. No, sir. I showed them another picture along with 
Bob Fenner's. 
Q. You told the jury that if they hadn't identified the 
pictures you didn't th,ink enough of it to have gone to Nor-
folk? 
A. No; I would hav(' lei them gone themselves. 
Q. But you wouldn't.have gone? 
A. No. They could have gone themselves. 
Q. So if Mr. Saunders says he did not identify either pic-
ture he is mistaken~ 
A. Yes, sir, as far as I am concerned. 
Q. How many were in that room when Mr. Fenner was led 
in? 
A. Five or six-Inspector Petty, Mr. Harrison, Mr. Nor-
witzky, Mr. Traylor, myself, Saunders and Ellison. 
Q. ·Outside of Mr. Ellison and Mr. Saunders and your-
self, all the others were officers, were they noU 
A. That is right. 
Q. The room was long and narrow, wasn't it Y 
page 166 ~ A. Not so very long. It was longer ehan it was 
wide. 
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Q. As ~1'r. Fenner walked in' he passed by Mr. Traylor, 
didn't he~ 
A .. Mr. Traylor was standing over to the right of him. 
Q. And Mr. N orwitzky was behind him~ 
A. They were over there together, I think. 
Q. He and Mr. Traylor were together~ That is your recol-
lection~ 
A. I think they were standing over on the right side of 
the room. 
Q. Where was Mr. Harrison 7 
A. He was over on the left of Mr. Petty, on the same side 
with me. 
Q. Was Mr. Ellison or Mr. Saunders on the left~ 
A. They were on the right side of the room going out or 
the left side c.oming in. 
Q. Mr. Hayes, you stated that Mr. Fenner made a remark 
that he guessed he would get a long· time or something to 
that effect? 
A. He said he guessed he would be gone a long time. 
Q. Isn't it a fact that the man who made that statement 
was Mr. Norwitzky as you went down the steps~ Didn't he 
step up to Bob and say, "You will get a long time for 
this "1 
A. I don't recall that. 
Q. Will you deny it~ 
page 167 ~ A. I don't know whether I would or not. 
Q. I ask you will you tell this jury that it 
wasn't Mr. Norwitzky that said-
A. I don't recall N onvitzky saying anything at all. 
Q. You won't deny that he said thaU 
A. No, I wouldn't deny it or affirm it, either. 
RE-DIRECT EXAMINATION. 
By Mr. Cogbill: 
Q. Were those other men in that room in uniform-have 
on police uniforms 7 
A. Some and some not. 
Q. Did Mr. Traylor have on his uniform? 
A. I don't recall. 
Q. Did Captain Petty have on his uniform~ 
A. No, he doesn't wear a uniform; he is a detective. 
Q. Did Mr. Harrison have on a uniform~ 
A. I think he did. 
Q. Now about these pictures. You don't know what pic-
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ture had been shown to Mr. Ellison and Mr. Saunders, do 
you, besides the picture you showed them? 
A. Except from hearsay. Do you want me to tell that? 
Q. No. You don't know from your own knowledge whether 
they identified any other picture or not, do you? 
A. No, I do not. 
Q. You don't know whether they identified any picture 
· except what you · had? 
page 168 ~ A. Except from hearsay. 
Q. The l>icture you had was the newest pic-
ture~ 
A. Gotten that day. 
RE-CROSS EXAMINATION. 
By Mr. Bremner: 
· Q. Who told you they had identified them~ 
A. Mr. Tmylor. 
Q. Mr. Traylor told you previous to that night both of 
them had identified that picture V 
A. That is what I understood him to say. 
Witness stood aside. 
LEON NORWITZKY, 
a witness introduced in behalf of the prosecution, being first 
duly sworn, testified as follows: 
DIRECT EXAMINNriON. 
By Mr. Cogbill: 
Q. You are Mr. Leon NorwitzkyV 
A. Yes, sir. 
Q. Are you from Norfolk~ 
A. Yes, sir. 
Q. Are you connected with the police force in Norfolk7 
A. Yes, sir. 
page 169 ~ Q. In what capacity? 
A. Police detective and coroner's invest]ga.J 
tor. 
Q. How long have you been such? 
A. Ten years. 
Q. How long have you been on the force? 
A. About twelve years. 
Q. Did you make the arrest of one Robert L. Fenned 
A. I did. . 
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Q. When did you make that arrest? 
A. In the day time on the 30th of December. 
Q. Where did you find him? · 
A. At the home of Mrs. Crowder-! think 4500 Colley 
A venue, on the corner-corner house. 
Q. What Mrs. Crowder is that? 
A. !.don't know her first name,-! think it is Annie. 
Q. Mrs. Annie Crowder T 
A. Yes, sir. 
Q. Who was there· when you went there and who went 
with you? 
A. Detective Dowe went with me to the· house at the time 
I was there, ·r think. All I saw at the house was Mrs .. Crow-
der, Fenner and George Crowder. 
Q. Tell wha.t happened there whim you arrested Mr. Fen-
n~r, if anything happened. 
A. I went in and placed him under arrest. If I recollect, 
he was shaving. I told him I would wait for him. He asked 
what he was wanted for. I said, "I don't know 
page 170 ~ yet". So he went to headquarters, went over to 
headquarters in the private car that we carry 
with us. 
Q. Who met you at the door when you went there to this 
placeT 
A. I can't say. 1 think Mrs. Crowder on the 30th. 
Q. Who went with you there? Did Mr. Spencer go with 
you? 
A. No, sir; Dow e. 
Q. Did you have any conversation T Who did you ask for 
when you went to the house 7 
A. I asked for Fenner. 
Q. What was the reply to that? 
A. That he was shaving. 
Mr. Bremner: We object to that. 
·. 
The Court: I don't think that is proper. 
Q. Did Fenner come down to ~;~ee you 7 
A. No, I think I went right on in the house. 
Q. Where did you find him 7 
A. I think in the second room on the first floor. 
Q. Right or left? 
A. Right straight ahead is my recollection. . 
Q. Now when you got him to the station house what hap-
pened there? 
A. When we got to the station house he asked what he was 
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charged with. I said they wanted him out of the city for 
something; wasn't a local case, but a felony. He asked what 
it was. I told him I thought in connection with some bank 
robbery. He said he didn't know anything about it. I said, 
"I can't help that. It is a felony charge and my. 
page 171 ~ orders were to pick you up and I am picking you 
up''. He asked if he could use the telephone 
and I told him yes. He went to the telephone and called Mrs. 
Crowder's residence-that is where he told me he was go-
ing to call. 
Q. He told you he was going to call Mrs. Annie Crowder? 
A. Yes, sir. He told Annie-used the name. of Annie-
said, ''Annie, you better come down here. I want to see you. 
They are going to hold me". In the meantime I turned him 
over to the turnkey and had him put back in the cell room. 
Q. Do you remember any further conversation he had over 
the phone in your presence'? 
A. Nothing particular on the phone. There was a further 
conversation in the cell room between Mrs. Crowder and 
Fenner. 
Q. Were you present and heard that T 
A. Yes, sir; 
Q. What was that? 
A. He called for Mrs. Crowder. Mrs. Crowder went back 
into the cell room later on. In the meantime before allow-
ing her back there I concealed Detective Weisbrod in the ad-
joining cell. I then went in after Mrs. Crowder had .gone in, 
but concealed myself around the side, and a conversation 
went on. Crowder said, ''They are holding me for this bank 
robbery". 
Q. Crowder said that Y 
page 172 ~ Mr. Bremner: He said Crowder. 
Q. Who did you s·ay ¥ 
A. Fenner was speaking to Mrs. Crowder. He went on 
and told her we was holding him and he wanted her to get 
Preacher or Pritchard and Agnes to remember he was on a 
party on the night of the 21st. 
Q. He said Preacher or Pritchard and Agnes? 
A. Yes, sir; and someone else; I don't recollect what the 
name was. As a matter of fact, it was too indistinct for me 
to hear; I had to be way around to the center . of the cell 
room. The cell room consists of four cells in one large room 
and four cells on top of that row and I had to conceal my-
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self between them and couldn't get any nearer or I would 
have been seen. 
Q. He told her to get Preacher or Pritchard~ 
A. I understood him to say Preacher or Pritchard and some 
other names was called also. 
Q. And Agnes? 
A. Yes, sir,·and to remember he was on a party that night, 
the night of the 21st. 
Q. You hadn't told him at that time what he was held 
fod 
A. I hadn't told him. I didn't kno>Y myself. 
Q. Did you hear any other conversation they had at that 
time~ · 
A. No, sir. There was a whole lot of conversation, but I 
was too far to hear it; I couldn't understand it. 
Ql. Were you present when Mr. Hayes and Mr. Traylor and 
Mr. Ellison and J\!Ir. Saunders came there1 
A. I was. 
page 173 ~ Q. What happened~ Did you bring the young 
man out~ 
A. I did. 
Q. What happened at that time~ 
A. Mr. Hayes, Mr. Traylor. I think the chief that was 
here, Mr. Ellison and I think someone else, I wouldn't be 
positive; anyway, we were up on the .thir.d floor in the in-
spector of detectives office. We had been in there probably 
or they had been in there probably ten minutes talking when 
I called Mr. Hayes or one of them. and told them I would 
.go do>vn and get Fenner. I will tell you who the other one 
was-Inspector Petty. I went down to the cell room and got 
him, walked up the staircase and into Inspector Petty's room. 
As I walked in the door Mr. Fenner was with me and Mr. 
Ellison sort of bowed his head in assent that was him. That 
is the impression I got from him. 
Mr. Bremner: I object to that. 
The Court: Don't state impressions. 
A: (Continued.) .He just bowed his head like that. 
Q. Did you notice Mr. Fenner at that time~ 
A. Mr. Fenner walked over and was very calm until he 
looked over and saw J\!Ir. Ellison and as he did he went to 
pieces ; you just could see a . change-
The Court: Just state what he did. 
,------
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A. (·Continued.) That is the only way I know how to ex-
plain it. He just turned kind of pale, just like a man is ex-
cited in some way, just his expression changed. 
page 174 ~ That is the best I can explain it to you. 
Q. Then what did he do¥ 
A. Mr. Ellison identified him positively, said he was the 
man. 
Mr. Bremner: I~ that proper? 
Q. What did Mr. Fenner do Y 
A. Mr. Fenner was present. 
The Court: Just state what happened. 
Mr. Cogbill: I am just trying to find out what Mr. Fenner 
did. 
A. I have told you just exactly what Mr. Fenner did. 
Q.. Were you with him Y Did you go down-stairs with him 
when leaving for Richmond Y 
A. Yes, sir. 
Q. How far did you accompany him Y To the- car or not Y 
A. No, sir, I didn't go to the car. 
Q. Do you know of any other conversation now that you 
can recall that Fenner had with anybody about this case or 
any other part T · 
A. No, sir. 
CROSS EXAMINATION. 
By .Mr. Bremner: 
Q. Mr. Norwitzky, from the very time you arrested Mr. 
Fenner up until you told him good bye didn't he deny that 
l1e ha.d anything to do with the bank robbery? 
A. He at all times denied it. 
page 175 ~ Q; When you went down-stairs with him you 
said, "Good-bye, Bob; I gues.s you will go for 
a long time this time", didn't you Y 
A. I probably did. 
Q. That is what you said to him Y 
A. I probably did. 
Q. "Good-bye; you will go for a long time this time". The 
other officers, Mr. Hayes and Mr. Traylor were along with 
Mr. Fenner at that time1 I mean he was really in their 
· charge then? 
A. He was turned over to them. I am not saying I said 
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that, but I probably did. It sounds like one of .my remarks. 
Q. To the best of your recollection you did say it, didn't 
you? 
A. I won't say I didn't and won't say I did. 
Q. You won't deny that you said it: "Good bye, Bob; you 
will be gone for a long time"? 
A. No. I just don't recollect it; that is all. 
Q. Now who was this man you tucked away in the cell? 
A. D. A. Weisbrod. He is here. 
Q. How close was he to· the cell! 
A. The next cell .to. him. 
Q. How much closer was he than you? 
A. Well, that would be closer than I was. 
Q. How mu:ch closer? 
A. Probably 4 or 5 feet, maybe more. 
page 176 } Q. I understand you have him here today, 
haven't you 7 · 
A. Yes, sir, he is here. 
Q. Now, Mr. N orwitzky, you arrested Mr. Bob Fenner three 
or four times before this time, didn't you? 
A. No, sir. 
Q. Or one time before? 
A. Yes, sir. 
Q. You arrested him on a charge of vagrancy, didn't you 7 
A. No, sir; vagrancy and common thief. 
Q. And he was dismissed, wasn't he 7 
A. Yes, sir. 
Q. And didn't you at the time he was tried and dismissed 
by the Court before he was dismissed by the C'ourt didn't 
you tell Mr. Fenner that he had better get out of Norfolk, 
that you were going to get him? 
A. I did. 
Q. You did? 
A. Yes, sir. 
Q. Didn't he tell you although he had been arrested the 
day before and tried by a court and you warned him to get 
out of Norfolk-didn't he tell you he hadn't done anything 
and he wouldn't get out of Norfolk? 
A. No, sir. 
Q. He didn'U 
. A. He did not. I warned Mr. Fenner if he stayed around 
Norfolk I was going to certainly put him in jail. iW e are 
not. going to let people of his class stay around 
page 177 } there. · 
. Q. What position do you hold with the police 
department in Norfolk? 
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A. Police detective and coroner's investigator. 
Q. Police detective-is that the head of a certain depart-
ment? 
A. No, Rir. The only thing- I am the head of is the coro-
ner's investigations; that is, the homicide end of it. I handle 
the homicides for the city. 
Q.. How many detectives are there? · 
A. Around thirty. 
Q. What date dfd you arrest him on the first chargeY 
A. On the 29th, around two o'clock in the morning, prob-
ably three. 
Q. He was in his room· asleep, wasn't he? 
A. In bed. 
Q. Well, he was in bed in his room .. You searched that 
house, didn't you, that night or that morning'{ 
A. I had to search it to see if he was there. 
Q. I mean after you got him, some things smaller than 
Bob.Fe:rtner. Didn't you search the room? Didn't you search 
the house?· 
A. No ; searched the room. 
Q. You made a thorough search, didn't you? 
A. Of the room, yes, sir. 
Q. And didn't find any evidence of any money'{ 
A. I wasp. 't looking for any. 
Q. I asked in your line of search did you see any'{ 
A. I wasn't looking. for any. · 
· Q. Don 1t you: see some things you are not look-
page 178 ~ ing for? . 
· A. I wouldn't have paid any attention if he 
had money there. 
Q. You are not one of tho.se detectives that don't see any-: 
thing except what you· are looking for, are you~ 
A. Sometimes I might be. If that is the way you want it 
that satisfies me. 
· Q. I asked you if you saw any and you answered you didn't 
look for it. Are you that kind of officer? 
A. Sometimes. Whole lots. of times I don't see things I 
am not looking for. 
Q. You just go out as a police officer and detective to look 
for certain things and anything else you are not looking for 
you can't see. Is that right? 
A. Lots of times I overlook ·things. 
Q. That is the way you handle it? 
A: Yes, that is the way I handle it. 
Q. That is not unusual? 
A. That is all you ·get. 
. 
. -
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Q. Now, Mr. Norwitzky, you told Bob Fenner you were 
going to get him? 
·A. I didn't say anything about going to get him. 
Q. Going to put him in jail? · 
A. I told him he couldn't stay around Norfolk. Bob Fen-
ner is just one of a thousand I have told that to; I didri 't · 
single out Bob Fenner to tell that to. 
Q. Is Norfolk that bad? 
page 179 ~ A. Got three down there now I am waiting to 
go back to run out now. 
Q. Now, Mr. Norwitzky, is Mr. Dowe here? 
A. No, sir. . 
Q. When you arrested Bob Fenner the second time tell 
. the jury what you found on him; that is, if you were looking 
for anything? 
A. If I recollect real well, he had a little money and a 
check · I think he told me the check was from his mother. 
It was a very small amount of money and that is about all 
I recollect. For the benefit of my friend, he might have 
had a tooth pick 
Q. I appreciate your kindnes"s more than you know. Wasn't 
the check on a North Carolina bank, signed by his mother, · 
and for the sum of $50.00? 
A. I think it was some $50.00 and I am satisfied it was 
signed by his mother because Bob told me at the time, "Here 
is a check my mother sent me for $50.00". 
Q. Did he tell you his .mother had sent it or he had gotten 
it-gone there and gotten it? 
. A. One way or the other. I didn't pay a whole lot of af-
tention to that. 
Q. How much money did he have? 
A. I don't recollect, but not a large amount. 
Q. A very small amount, wasn't it? 
A. Yes, sir, a very small amount. 
Q. A dollar or so, wasn't it? 
page 180 ~ A. I wouldn't say a dollar or so. It might 
have been $5-.00, but it wasn't no large amount 
of money; it was a small amount of money. 
Q. Now you told the jury at the time of the arrest or 
:::hortly thereafter he asked you what he was wanted for and 
you told· him he was charged, you said, with a bank rob-
bery? · 
A. That is right. . 
Q. Did you tell him what bank robbery? 
A. No, sir. 
Q. You didn't tell him what bank robbery? 
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A. No, sir. 
Q. You did afterwards, didn't you Y 
A. At police headquarters. 
Q. I mean at police headquarters. 
A. Yes, sir. 
Q. At police headquarters and prior to the time he was 
Mrs. Crowder you had told him what bank robbery it was? 
A. I told him up near Richmond at Chester. 
Q. Before he made the statement to Mrs. Crowder about 
being held for a bank robbery at Chester you had told him in 
police headquarters about the bank robbery at Chester and 
that was what he was being held for. Isn't that correct¥ 
A. That is correct. · 
Q. So the information about the bank robbery and where 
the bank robbery occuri·ed was given to him by you in police 
headquarters T 
A. But not the date. He told me he didn't 
page 181 ~ know anything about it, the hank robbery itself, 
yes, sir. I told him that. 
Q. You told him that before he was put in the cell when 
he saw Mrs. Crowder. Isn't· that correct T 
A. That is eorrect. 
Q. You said that George Crowder was in the house when 
you went there. That is Mrs. Crowder's son, isn't itT. 
A. Yes, sir. 
Q. How old a hoy is he T 
A. I would say a youngster around 18 or 20 years old. 
Q. Mr. N orwitzky, wasn't Mr. Fenner on both occasions 
that you saw him; that is, the first arrest and the second 
arrest, his throat or voice in such condition that it was very 
hoarse? 
A. He complained of his throat, said he had throat trouble. 
I don't know his voice well enough to tell you if he was in 
EJ.ny had condition at the time, but he had something that he 
had some strain in his throat. 
Q. If it wasn't his natural voice it was strained T 
A. Yes, sir. 
Q. Was~ 't his usual voice? 
A. I wouldn't say ·so. 
Q. Didn't you get him to wrap his throat up? 
A. He told me that he was having trouble with his throat 
and I said, "You are going out here in the cold, going down 
in an open car; you had better wrap something 
page 182 ~ around it". I relied solely on his complaint to 
me that he was sick. 
\. : 
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R.E-DIR.ECT EXAMINATION. 
By Mr. Cogbill: . 
Q. When you went to the house the first time to make the 
arrest you .stated to Mr. Bremner you had to make a search. 
Why did you have to make a search? 
A. To get Fenner. 
Q. Why was that? 
A. Because we wanted him on a local charge. 
Q. Under what name did you arrest him at that time¥ 
A. Johnson. 
Q. You arrested him under the name of Johnson 7 
A. Yes, sir. 
Q. And he turned out under the name of Johnson? 
A. Yes, sir. We identified him before he left the house 
as Fenner. · · 
Q. Now, how far did you follow Mr. Hayes and Mr. Tray-
lor with Fenner down the steps? How far did you go with 
hi 'l m. 
A. I believe I-my recollection of it is I believe I went all 
the way out to the car. I won't say positively. It was noth-
ing in the world but an officer taking a prisoner. It w:as late 
and I was probably getting ready to go home and I prob-
ably walked down the street with him. 
RE-CROSS EXAMINATION. 
page 183 ~ By Mr. Bremner:· 
in bed? 
Q. You searched for IPe~ner? You found him, 
A. I found him in bed on the first time there. 
Q. At two o'clock in the morning~ 
A. Something like that. 
Q. Mr. Norwitzky, when the officers arrived from Chester-
rfield with Mr. Samiders and Mr. EUison you were the official 
who went to the cell to get Mr. Fenner, the defendant, were 
you not? 
A. I am sure I carried him up-stairs. I wouldn't want 
to say positive. I didn't pay any attention to that particular 
phase of it. I was present and it is all in one building and 
there is a turnkey has charge o-f the cell room. 
Q. Mr. Traylor said you brought him up and came in be-
hind him? 
A. More than likely I did. 
Q.. What time did this occur? 
A. It was in the afternoon; in the evening, rather. 
,~---·-
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Q. In the afternoon~ 
A. In the evening, I said. 
Q. Let's get it on the clock.· About what time do you think 
it was¥ . 
A. That is a hard matter. I paid no attention to what time 
it was. 
Q. Was it day-light or dark'r 
A. I would say dark. 
page 184 ~ Q. Was it after supper1 
A. I don't know. I will explain that to you 
why I don't know. Maybe that will help you a lot. We in-
terview so many persons I wouldn't want to say in this par-
ticular case what particular time I brought a person up-
stairs. I didn't know it would have any bearing. If I had I 
would have marked it down. 
Q. So you don't know the time 1 
A. I don't know the time. 
Q. Don't you recall that when you went to get Mr. Fenner 
or certainly before he was ushered into the room where 
Mr. Ellison and Mr. Saunders were along with the other 
. officers that Fenner asked you not to take him out there by 
himself, but to get somebody else to go along with him~ 
A. No, sir. 
Ql. You deny that? 
A. I positively deny that because if Fenner would ask me 
to make a line-up for him I would positively have went to 
the trouble of making him a line-up. 
Q. You deny that he asked you to do that? 
A. Do you understand the English language, Mr. Bremned 
I said I deny it. If I have to go any further I will do it. 
Q. I am talking Norfolk language. 
A. And I am talking the English language. 
Q. You deny it¥ 
.A. I .do deny it. . 
page 185 } Q. Do you deny that he said anything to you 
on the wav out 7 · 
A. I deny that he said anything to me about a line-up. 
Q. Do you remember him talking to you on the way out 'l 
A. Bob might have said something to me on the way out. 
Q. Do you recall that he didn't open his mouth about any-
thing on the way out 1 · 
A. No, not particularly. 
Q. Do you recall taking him out·~ 
A. Out of- the room 1 
Q. Yes. 
A. I think I do. 
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Q. Didn't you tellme a while ago you couldn't say whether 
you did or not? 
A. I said I think I did. That gives you a lot of latitude; 
go as far as you like. 
Q. Didn't you reply to Mr. Fenner when he suggested that 
that it wasn't up to you, it was up to the other people 1 
A. That is a direct question-he suggested that. Let's get 
tha~ out of the way and see what you a·re after. I don't know 
what that you are talking about. 
Q. Well, I will try to be careful. . 
A. I am trying to be careful and that is the reason. you are 
not going to snap me up. 
Q. You are awfully afraid of being snapped up, aren't · 
you? 
A. No. 
Q. You are in the habit of just getting what you 
page 186 ~ you look for and anybody that ·interrupts you-: 
Mr. Cogbill: I don't see any occasion for arguing with 
the witness. 
Mr. Bremner: I withdraw it. 
Q .. Mr. N orwitzky, I rp.ean by that that when Mr. Fenner 
asked that a line-up be made didn't you reply that that was 
up to the other people? 
A. lVLr. Fenner hasn't asked for a line-up. 
Q. He didn't7 
A. He didn't. , 
Q. l\Ir. Norwitzky, you knew, did you not, that Mr. Ellison 
and :Mr. Saunders or at least some individuals from the bank, 
some witnesses, were down there for the purpose of identify-
ing, if they could, the party who committed the robbery'( 
A. I think so. 
Q. Well, did you or did you not 1 
A. Yes, sir. · 
Q. Isn't it customary when witnef'!ses come there for the 
purpose of making an identification that a line-up is made to 
let the witness pick out the guilty party? 
A. Sometimes, yes; sometimes, no, according to whether we 
have a doubt about the witnesses. 
Q. A doubt about the witnesses? 
A. Yes, sir. 
Q. \iVell, the witnesses Mr. Ellison and Mr. 
page 187 ~ Saunders hadn't seen him in Norfolk so far as 
you know previous to that night had they, until 
you brought· him out? 
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A. As far as· I know. I didn't know anything about it. I 
don't know that I seen either of the gentlemen before. 
Q. Do you keep the United States prisoners in that jail 
down there, the same jail Mr. Fenner was kept in~ 
A. No, sir. 
Q. Won't you admit to this jury it is customary when wit-
nesses come for the purpose of seeing whether a man is a 
~ertainman or not to make a line-up~ 
A. Won't I admit it to the jury~ 
Q. I am asking you. 
A. I will say to the jury .it is sometimes customary to line 
them up and sometimes it is not. In other words, if we have 
a doubtful witness that we are not satisfied about we go 
out and get· three or four people and put them in the 'line-
up. 
Q. Nothing like that was done in this case~ 
A. No, sir. 
E,E-DIRECT EXAMINATION. 
By Mr. Cogbill: 
Q. And nothing was asked to be done about iU 
A. Nothing was asked to be done about it. 
Witness stood aside. 
page 188 ~ DANIEL A. WEISBROD, 
a witness introduced in behalf of the prosecution, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION . 
. By Mr. Cogbill: 
Q. Where do you live~ 
A. Norfolk, V a. 
Q. What is your occupation~ 
A. Police detective. 
Q. How long have you been such¥ 
A. I have been ·a police detective about six years; been on 
the police force eight years. 
Q. Did you in your official capacity take any action in the 
arrest and apprehension of Mr. Robert L. Fenner~ 
A. Not in the actual arrest, but after he was take in cus-
~~ . . 
Q. Tell the gentlemen of the jury and His Honor what hap-
pened. 
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A. On the night of December 30th after Mr. Norwitzky 
brought Fenner to headquarters I was· there and .I heard 
there was a couple of women coming down to see him. So I 
concealed myself in the cell next to him in the cell block. 
Pretty soon Mrs. Crowder and another lady came in. 
Q. Do you know who the other lady was Y 
A. No, I do not, and she says, "What is the trouble, Bob?" 
He said, "They have got me for a bank robbery 
page 189 } · in Chesterfield at Chester'', and she said, ''I don't 
see why they don't let you alone. Just because 
you have been in trouble a couple of times they hound you 
to death''. Then they talked low a few minutes and :finally 
I heard him say to tell Agnes and a fellow named Preach.er 
and named two or three other people that ''I was with them 
on a party on the 21st o£ December''. 
Q. Now are you relating exactly what they said: ''You tell 
Preacher and Agnes'' and named one or two other parties 
''that I was with them on a party on the 21st"? 
A. Yes, sir. 
Q. Did he say what time on the 21st Y 
A. No. Most of the conversation was in low tones. 
Q. Did you hear any other conversation there Y 
A. Not that I recall. 
Q. Did you hear any at any other time Y Did you hear 
~my conversation from Fenner at any other time? 
A. You mean at that time Y You could liear a couple of 
words once in a while. 
Q. At any time except when you were in the cell. 
A. No. . 
Q. Is there anything further you know about the caseY 
A. That is all. 
Q. Did you go out there to make any arrest Y The :first 
arrest¥ 
A. I was at the first arrest. 
Q. What part did you take in thaU 
page 190 ~ A. I covered the back door and Mr. Norwitzky 
and Mr. Spencer went to the front. 
Q. Is that all you know about the caseY 
A. Yes. 
CROSS EXAMINATION. 
By Mr. Bremner: 
Q. Mr. Weisbrod, how long did Mr. Norwitzky lock you up 
or put you in that cell Y 
A. Mr. Norwitzky didn't lock me up. 
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Q. I mean·put you in the cell¥ 
A; He didn't . 
. Q. He didn't put you back there f 
A .. I went back there voluntarily. 
Q. He didn't tell you .to go back there f 
A. No. As soon as I heard these women were coming down 
I went back and concealed myself. 
Q. You didn't go back under his instructions, did you 1 
A. No, T didn't have to. He is the same rank that I am. 
Q. You don't have to take instructions from him, do you? 
A. No. 
Q. He didn't suggest it, did he f 
.A. Not that I recall. 
Q. He is mistaken when he says that. Anyhow, you went 
there. How did you know they were comingf · 
A. The desk sergeant told me. · 
Q. Mr. Norwitzky didn'H 
.A. No. 
Q. The desk sergeant. In what ·department is 
page 191 ~ the desk sergeant¥ 
A .. That is in· the 1st Precinct, Police Head-
quarters. 
Q. Is that Mr. Petty? 
A .. No. I forget what officer it was; I think Rathbone. 
Q.' Is his · des.k where the telephone is¥ · 
A. Yes. . 
Q. Where was Mr. N orwitzky when you were back in there T 
A. I didn't see Mr. Norwitzky. I was around the other 
side and he was the next cell to the end and I was in the 
next cell to him. I went clear around the cell block and got 
in the last cell. · 
Q. Did you see two women go into the cell T 
A. No, they didn't go in the cell. 
Q. I mean go and talk to him¥ 
A. I didn't watch the women. I was <.'oncealed so they 
couldn't see me. 
Q. Do you know whether it was more than one that went 
to the cell or not¥ 
.A. It was two there. 
Q. You know it was two f 
A. Yes. 
Q. And you are positive that you heard Mr. Fenner say-
to see whom¥ 
A. Agnes and Preacher and called a couple more. 
Q. Do you know the others? · 
page 192 ~ A. I wrote it down, but I lost the pad. 
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Q. How did you come to lose thaU 
A. I don't know; I lost it out o.f my pocket. 
Q. WhenY 
A. I don't know when. 
Q; That nighU 
A. No, no; sometime between then and now. I know I 
haven't got it. . 
Q. well, that ;was the night he was taken away, wasn't 
iU 
A. I don't remember whether he wa~ taken away that night 
or not. 
Q. After getting that information why didn't you turn it 
over to the officers 1 Do you carry your information you 
receive at police headquarters around in your pocket¥ 
A. Yes. 
Q. You cloY 
A. Yes. 
Q. You don't make reports? 
A. We work our own cases, keep all information ourselves. 
We just put down results. . 
Q. The department is just interested in results, not the 
way you get them 1 
A. I don't see that has anything to do with it. 
Q. You are positive there were two women there, areu 't 
you? 
A. Yes. 
Q. Was one as close to Fenner as the other? Were they 
right there in front of the cell together 1 
page l93 ~ A. Right there in front of the of the cell door, 
absolutely. · 
Q. How wide is that cell door¥ 
A. Around about three feet, I guess. 
Q. Well, now, do you not know as a matter of fact Mrs. 
Agnes Davis was the woman with Mrs. Crowder at the time 
you went to the cell? · 
A. I do not. · 
Q. You wouldn't deny she was, would you 1 
A. I would.· 
Q. You would? 
A. Yes. 
Q. Do you know who it was? 
A. I do :n,ot. 
Q. Have you seen Mrs. Agnes Davis here Y 
A .. Yes. 
Q. You know that she wasn't there that night 1 
A. Yes. 
134 Supreme Court of Appeals of Virginia. 
-~-:-... . . ' r 
Q. You are positive of that? 
A. That is right; she wasn't there at that time. 
Q. I am talking about that time. He didn't state any time 
that the party was, did he~ 
A. No, no that I recall. 
Q. You are positive about that~ 
A. That I recall. 
Q. And you were there for the express purpose of listening 
to what they said~ · 
A. I was. 
page 194 ~ ·Q. And they didn't say it was a party that 
night? Y:ou didn't hear that, did you~ 
A. Not that I recall, no. 
Q. You were very mueh closer than Mr. Norwitzky, weren't 
you~ 
A. I don't know where Mr. N orwi tzky was. 
Q. I thought you described that he was around at a cer-
tain cell. 
A. I said I was at a certain place. 
Witness stood aside. 
W. C. SPENCER, 
a witness introduced in behalf of the prosecution, being :first 
duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Cogbill: 
Q. You are Mr. W. C. S'peneer~ 
A. Yes. 
Q. Where are you from~ 
A. Norfolk. 
Q. What is your occupation~ 
A. Detective, Norfolk Police Department. 
Q. How long have you been such~ 
A. Five years a detective.· 
page 195 ~ Q. How long have you been on the force~ 
A. Abou:t eight years. 
Q. Mr. Spencer, did you take part in the arrest of one 
Robert L. Fenner there in December¥ 
A. Yes. 
Q. Tell His Honor :and the gentlemen of the jury what part 
you took in that and what you saw and heard. 
A. In the early morning Weisbrod and myself in the office 
went .out to arrest Mr. Fenner for vagrancy. I called up 
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iNorwitzky at his home about two o'clock in the morning, 
went by with our car and picked him up, and went on out 
to 45th and Colley and Mr. Weisbrod went to the back door. 
N orwitzky and myself to the front, and I knocked on the 
front door myself and finally a young boy came to the door. 
Q. How old is that boy~ 
. A. I should judge about 18 years old. I had never seen 
that boy before, a young boy. He came to the door and we 
:asked him- · 
Mr. Bremner: We object to the conversation. 
The Court: Don't state that. 
Q. What did you do there1 
A. We went in the house, went up-stairs and located Fen-
ner in the front room. 
Q. When you arrested him under what name did you ar-
rest him~ 
A. What name did we arrest him under~ 
Q. Yes. What name did you find him going un-
page 196 ·~ der ~ 
A. J,ohnson. 
Mr. Bremner: We object to that. I thought the Court 
had ruled against that. 
The Court: He asked him what name he arrested him un-
der and I understood the witness said he arrested him under 
the name of Johnson. 
Q. But you were looking for Fenner~ 
A. I was looking for Fenner. 
Mr. Bremner: I submit that is not proper. 
The Court: Overruled. 
Mr. Bremner: Your Honor, I certainly want to be heard. 
The Court: Gentlemen: of the jury, you will retire . 
. Jury out. 
Mr. Bremner: My objection is this, if Your Honor please, 
that the officer stated that he went to look for Fenner and 
to arrest Fenner and my conclusion from the evidence was 
that the name Johnson came in from the statement made 
by George Crowder at the door· because the officer stated 
that he went to look for Fenner, and that he arrested Fen-
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ner, and the answer is a conclusion of the witness and not a 
fact. 
The Court: Objection overruled. 
Mr. Bremner: Will you permit me to ask a question~ 
The Court: Yes. · 
page 197 ~ By Mr. Bremner: 
. Q. Mr. Spencer, where did you get this infor-
mation about Johnson 1 
A. When we went to the house anr:-1 went in we asked the· 
boy, "Is Fenner here?" He said, "Nobody by that name is 
staying here. Nobody is staying here but my mother, my 
sister sick up stairs and myself and we have one boarder. 
Mr. Johnson". When we went up-stairs we said, "Show 1l'l: 
where is Mr. Johnson's room," and lVIr. Norwitzky and my-
self went up-stairs with .him and he carried us to Fenner's 
room and I spo~e to Mr. Fenner there in the room. 
Q;. And Mr. Fenner admitted he was Fenner1 
A. Yes . 
. Q. So the only information you heard about a man named 
,Johnson was from the conversation you heard from George 
Crowder? 
A. And Mrs. Crowder. Mrs. Crowder came in the room 
and told us that this was Fenner. She said, ''The boy is all 
excited. He knows this gentleman iE. M1.. ]'ennel ':' 
Q. Mr. Fenner admitted as soon as you went there his 
name was Fenner? 
A. Sure, we knew it. 
Q. So this conclusion or this statement yon made about 
Johnson was ·based on words that you heard fall from the 
lips of George Crowder and Mrs. ·Crowder? 
A. That is right. 
page 198 ~ Q. And you hadn't arrested Fenner then? 
A. I didn't know Fenner as Johnson; I knew 
.Johnson as Fenner. 
By Mr. Cogbill: 
Q. And you went to Mr. Johnson's room as directed? 
A. Yes, and found Mr. Fenner. 
. Mr. Bremner: Now, if Your Honor please, I understood 
that bef.ore I asked the question and I think it is clear now 
that Mr. lf'enner himself nBver denied being Fenner and we 
are not bound by the_ statement of a boy or a woman, either, 
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The Court: I think your objection is well taken. I rule 
out the question for the present. 
Mr. Bremner: I ask you to instruct the jury to disregard 
it. 
Jury in. 
The Court: Gentlemen, disregard so much of this witness' 
statement as states in reference to a Mr. Johnson. 
Mr. Cogbill: As stated to him by a third party. 
The Court: · Yes. 
By Mr. Cogbill: 
Q. Now, Mr. Spencer, whose room did you go to and whom 
did J"OU find in there in this building~ 
A. Whose room~ Fenner's room. 
-, page 199 ~ Ql. And you found Fenner there~ 
A. Yes. 
Q. Do you know any other fact about this case, Mr. Spen-
cer; any statement by Mr. Fenner or anything else~ What 
did you ·rest him for at that time 1 
A. Vagrancy. I neve1' told him what I arrested him for. 
Q. But that is what you arrested him for~ 
A. Yes. 
ByaJu~or: . 
Q. What do you mean by vagrancy? Just out of a job or 
what? 
A. Why did I arrest him 1 
Q. What do you mean by the term vagrancy1 How do 
you classify that~ 
A. A vagrant under the law is a man living idle, no means 
of support, and under those laws on the city police we work 
different. In other words-Must I answer him, Judge? 
The Court : Yes. 
A. (Continued.) Under those laws anyone that has got a 
criminal record we follow him. 
Mr. Bremner: Is that property? 
The Court : No. Disregard so much as to the criminal 
record. . I didn't know how far you were going. 
The Witness: That is the reason I asked. 
By M1~. Cogbill: 
Q. Did you take part in the second arrest~ 
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A. I did not. 
Q. Do you know anything further about the 
page 200 ~ case? 
· A. Not at all. 
CROSS EXAMINATION. 
By Mr. Bremner: 
Q. Now, Mr. Spencer, when you went to 4700 Colley Ave-
nue or 4500, whichever it was, you had a warrant for Fen-
ner, didn't you? 
A. I did not. 
Q. You went there to look for Fenner, did1i't you? 
A. Yes. 
Q. When you went to the room in which Fenner was he 
told you he was Fenner, didn't he? 
A. He did. We knew him as F'enner; I knew him as Fen-
ner. I didn't have to ask him what his name was; I knew 
him. 
. Q. He didn't represent himself as being any other name, 
did he? 
A. No, sir, he didn't. 
Q. I ask you about him. That vagrancy charge was dis-
missed the next morning, wasn't it? 
·A. Yes. 
Q. Were you present at the trial? -
A. I wasn't. That is the reason· I carried N orwit?Aky. 
Q. You didn't want to go to court? 
A. At that time I was on a different end. · 
Witness stood aside. 
Prosecution rests. 
page 201 ~ Mr .Bremner: I want to recall Chief Traylor 
for further cross examination. 
A. T. TRAYLOR, 
being re·called for further cross examination, testified as 
follows: 
. RE-CROSS' EXAMINATION . 
.:By Mr. Bremner: 
Q. Mr. Traylor, when you were on the stand before I for-
got to ask you about the car that these people that broke into 
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the vault or went into the bank used. Did you see the car 
:afterwards? 
A. No, sir. 
Q . .Can you tell the jury where the car that was used b~ 
those parties at the ban'k-where it was found Y 
A. Only hearsay. 
Mr. Cogbill: We object. 
Q. Can you tell us the name of the officer in Chesterfield 
that does know? 
A, No, ·sir. 
Q. Do you know who found the carY 
Mr. ;Cogbill: Of his own knowledge. 
A. Not of my own knowledge. 
Q. Don't you know that the car was found 11 miles fr()m 
l~ichmond on the New Road up on the old Belt 
page 202)} Line? 
A. No, sir. · 
Witness stood aside. 
GATES, 
:a witness introduced in behalf of the defense, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION. 
· By Mr. Bremner: 
Q. Mr. Gates, you are the sheriff of this county, are you 
not? 
A. I am. 
Q. Can you tell where the car that the parties that went 
in the Chesterfield Bank used was found? 
A. Mr. Traylor handled the case; I didn't work on the 
case at· all. 
Q. You don't know then, do you 7 
Mr. Cogbill: If his answer is hearsay, I object. 
By the Court: 
Q. Do you know of your own knowledge Y 
A. No, sir, I do not; not the exact place. 
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By Mr. ·Bremner: 
Q. As sheriff of this county can you tell us wh~t officer, 
if any, in Chesterfield County knows ·where that car was 
· found? 
page 203 ~ A. I never have had a report on it. 
Witness: stood aside. 
A. T. TRAYLOR, 
being recalled, testified as f?llows = 
;,• 
RE-CROSS EXAMINATION. 
By Mr. Bremner= 
Q. Mr. Traylor, you were the officer in charge of this in-
vestigation, were you not~ 
A. Well, yes, sir. 
Q. Did you make any investigation as to the kind of car-
what car was used? 
A. Well, I never did see the car and it would be only by 
hearsay. · · 
Q. I am not asking what you found out; I am asking you 
to tell the jury whether or not you made any investigation of 
the car that was used~ 
A. Yes, sir. 
Q. I am not asking you to say what you learned, but did 
you learn what kind of car it was and where it was found? 
A. Only hearsay. . . . 
Q. I say did you learn that 1 I am not asking what you 
learned. Did you learn what kind of car was used and where 
the car was found 2 
page 204 ~ A. Yes, sir. 
tion1 
Q. From whom did you receive that informa-
· A. Well, the information of what kind of car it was was 
from Mr. Winfree at the Winfree Motor Company and where 
the car was found I received the information from Third Po-
lice Station. 
Q. Do you know what officer? 
A. Mr. Ulrich. 
Q. Do you know whether he was the one that found it or 
noU 
Mr. Cogbill: I object to that unless he knows of his own 
knowledge. 
Mr. Bremner: The reason of it is this: I thought cer-
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tainly: we had a right to think that the officers of Chester-
(field would know and I am merely asking so we can have the 
witness here. 
· The Court: . He said Mr. Winfree gave a description of 
the car and that Mr. Ulrich of the Third Polic.e Station was 
the one that informed him. · That is all he knows. 
Q. Is Mr. Winfree here today~ 
A .. No,· sir. . 
Q. Is he a resident of Chesterfield and can he be reached 
by tomorrow morning~ 
A. Yes, sir, if he is in the county. 
Mr. Bremner: I am going to ask you when you leave the .. 
stand to give us the name of Mr. Winfree and 
page 205 ~ his residence and I will have a subpoena issued 
for him. 
The Court: T. M. Winfree. 
By the Court : 
. Ql. Have you got that car, Mr. Traylor~ 
A. No, sir. 
Witness stood aside. 
GATES, 
being recalled, testified as follows: 
DIRECT EXAMINATION. 
[By Mr. Bremner: 
Q. Will ·you state to the jury the distance, if you know, 
from Chesterfield courthouse to N orfollr city by way of Pe-
tersburg, Franklin, Portsmouth, Norfolk1 
A. We always consider it about 85 miles from Petersburg. 
Q. How far is it from here to Petersburg~ 
A. It would he about 15 miles. 
Q. That is 100 miles~ 
A. Yes, sir. 
Q. How far is it from here by way of Richmond .to New-
port News or Norfolk? 
A. Well, I couldn't answer that question. I don't know 
exactlv how far it is. 
page 206 ~ Q.. How far is it from here to Richmond~ 
A. 13 miles. 
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. Q. It is estimated to be 78 miles from Richmond to ...New-
port News, isn't it? 
A. I always thought 75. 
Q. And it takes 45 minutes to cross on the ferry, doesn 1t 
iU 
A. I don't know. 
Q. What is the distance from the Bank of Chesterfield lo-
cated in Chester to the Petersburg Pike at Stop 17 on the 
Petersburg Pike and on .a road on out to the New Road at 
a point 11 miles from Richmond T What distance would you 
tell the jury that wasT 
' A. About where that would beT 
Q. Yes. 
A. I think that would be up there about Mr. Robert Smith's 
garage. 
Q. I mean the distance, an automobile that left the Chester 
bank and went to the Petersburg Turnpike. 
A, That wouldn't be quite a mile down to the Winfree Mo-
tor Company and then to 17 and then to Branch's Church. 
Q. How far is it from the pike you go out on the road to 
S'top 17? 
A. From "Stop 17? From Winfree's· to 171 
Q. Yes, if that is the point you enter the road Y 
A. I think about 6 miles. 
Q. That is 7 miles. Now how far is it from 
page 207 ~ Stop 17 to the first point you get on the New 
Road up by way of Branch's Church Y What dis-
tance would you say that is Y 
A. From Stop 17 to the New Road by Branch's Church Y 
Q. Yes; how farY 
A. It seems to me it would be about 3 miles and Branch's 
Church on out through there would be about 6 miles to New 
Road. 
Q. Now a.t the point the road going by Branch's Church 
strikes the New Road how far is that point from Richmond~ 
A. That would be down there near about Mr. McKeaver's 
place; I reckon about 7 miles. 
Q. Then a point 11 miles from Richmond that would be 4 
miles beyond. So your estimate is from the Bank of Ches-
ter to a point on the New Road by way .of Branch's Church 
to a point 11 miles beyond Richmond is 20 miles T 
A. That is what it :figures out; it might not be exactly 
right. I never measured the distance. 
Witness stood aside. 
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MRS. ANNIE CROWDER, 
a witness introduced in behalf of the defendant, being first 
duly sworn, testified as follows: 
DIRECT EXAMINATLON. 
page 208} By Mr. Travis: 
Q. Your name is Mrs. Annie Crowder 7 
A. Yes, sir. 
Q. Where were you raised' 
A. Petersburg, Va. 
Q. Where do you live now1 
A. Norfolk, Va. 
Q. Do you know Robert L. Fenned 
A. Yes, sir. 
Q. Did you know him on the 21st day of Decemher, 19271 
A. Yes, sir. 
Q. Where was he at that time~ 
A. At my home. 
Q. Mrs. Crowder, do you know where Robert L. Fenner 
was from the day of the 21st of December, 19271 
A. In my home. 
Q. Now state what parts o£ the day. What do you know 
of his whereabouts? 
.A. Well, he got up about ten o'clock; he was very sick with 
tonsillitis and. couldn't speak out of a whisper and didn't 
,get up until ten o'clock and came down to his breakfast and 
said he couldn't eat anything, ate a little cereal and sat 
around the house; he went in the kitchen and shaved and 
then took the car and went out a while and came back about 
two or two-thirty and sat around the house and got in the 
car and went out again and then came back about 
page 209 ~ four o'clock and stayed in bed until the dinner 
hour. 
Q.. What was your dinner hour? 
A. Well, anywhere from five-thirty to six. 
Q. Now were there any particular circumstances that im-
pressed this day on your memory? 
A. Yes, ·sir. I had that afternoon-that day was the 21st 
and on Monday my daughter and her husband had dinner 
with me and I washed my large bed linens; on Tuesday I 
washed the smaller clothes and I remember that being Tues-
day by the iceman being there and on Wednesday I remem-
ber I ironed and I ironed on Tuesday morning-Wednesday 
morning. Wednesday evening Mr. Shafer came in and 
brought me a Christmas present and Bob Fenner was sit-
,--
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ting at the kitchen table and I asked him to come in and 
meet Mr. Shafer and he refused because he couldn't talk. 
In a minute Bob got in his car and went away. I remem-
be;r it being the 21st because Mr. Shafer wrote me a letter 
and I read he was coming on the 21st and I hurried up at1d 
dressed my grandchild visiting me and that was the last day · 
the grandchild was in the house and that was the day Mr. 
Shafer was there. 
Q. Did any other incident happen during the day or eve-
ning to impress that day on your memory7 
A. Yes, sir; I had an engagement for dinner at the Mon-
ticello with Dave S'talls and Dr. Biggs of North Carolina and 
I said to Bob, "If you are not busy tonight I wish you would 
take me to the Monticello tonight about seven-
·page 210 ~ thirty". He said, "I have nothing else to do". 
I said ''Yon can take me down and go to a show 
and then take me home after dinner'', and I remember they 
were there on the 21st. 
Q. Mrs. Crowder, did you go down to the jail after Mr. 
Fenner was arrested 7 
A. Yes, sir. 
Q .. It has been testified that Mr. Fenner told you to tell 
Preacher and Agnes that "I was with them on a party on 
the 21st". State what, if anything, was said in reference 
to that. . 
A.· When I walked in-he phoned for me to come down-
he threw a paper in my face and I was so thoroughly sur-
prised-
Q. What paped 
A. The description and his face-picture of him in jail, 
or recited something like that. 
Q. The newspaper7 
A. Yes, sir. And I said to him, ''Gracious, where did you 
get that~" He said, "They have got me for the bank rob-
bery in Chester, Va." I said, "You know you didn't do 
it". He said, "No, I had Agnes and Preacher off on a 
party". I said, "No you didn't; you were with me and you 
didn't have them". That is all that was said except I con-
tradicted him because I knew he was positively with·me at the 
time and he didn't know himself why he was arrested; he 
had no idea why they came there to take him· 
page 211 ~ there that day. 
Q. You mentioned that you went down to the 
MonticelLo that evening for dinner? 
A. Yes, sir .. 
Q. Who, if anyone, went with you~ 
------------------, 
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A. Mrs. Bessie Statton. 
Q. Now, Mrs. Growder, what was the condition of hlis 
voice? 
A. He was very bad off; he couldn't speak out of a whis-
per. In fact, I had burnt his neck up almost with gasoline 
and he couldn't speak out of a whisper. No one could hear 
him in the house unless they got close to him. He had been 
so for two weeks. 
CROSS EXAMINATION. 
;By Mr. Cogbill: _ 
Q. Mrs. Crowder, you live at 4700. Colley Avenue? 
A. 4500 Colley A venue. 
Q. How long have you been living there? 
A. Since the first of December~around the 7th of De-
cember. 
Q. How many rooms have you got? 
A. Six. 
Q. How many up and how many down-stairs? 
A. Three up and three down. 
Q. Where did you move from to there? 
A. 325 Ward A venue. 
Q. Mrs. Crowder, you stated, as I understood it, that Mr. 
Fenner was at your house at ten o'clock in the morning at 
the time he got out of bed? 
page 212: ~ A. Yes. · 
Q. And that he went out and came back about 
two-thirty? 
A. Yes, I should say around two-thirty because that is the 
time Mr. Shafer came. 
Q. You say he came back again? 
A. He only stayed there a short while an¢1 went out and 
came back again. 
Q. Do you know where he went? 
A. No, I do not. 
Q. What time did he come back? 
A. I should say around three thirty or a little after three. 
Q. How long has Mr. Fenner been boarding with you? 
A. He came to my house last May, as well as I remember; 
I think May. 
Q. What kind of work do you do? 
A. He ·was selling-
. Q. What do you do? 
A. I take in boarders. 
Q. How many boarders did you have at that time? 
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A. Three. 
Q. Who were they~ 
A. Mr. Greenstreet and my son and Mr. Fenner. 
Q. You were boarding your son~ 
A. Yes; he is my main support. 
Q. Is he here today~ 
A. No. 
Q. Where is he~ 
page 213 ~ A. He is off working on a ship. 
Q. Do you know where he is~ 
A. In New York. He left as soon a's he had the trouble 
here for New York. 
Q. Who is the other . gentleman? 
A. Mr. Greenstreet. 
Q. Is he. here~ 
A. No. Mr. Greenstreet had gone to Washington to spend 
the Christmas. He is back now. 
Q. Didn't you say he was there at that time~ 
A. No ; he was in Washington. 
Q. Now, Mrs. Crowder, you said you went to the hotel to 
see Mr. Dave Stalls and Dr. Biggs~ 
A. Yes. 
Q. Dr. Biggs was formerly a dentist¥ 
A. Yes. I don't know. I just know he is Dr. Biggs; that 
is the way I was introduced to him. 
Q. Don't you know that he is from Williamston, N. C. 
A. Yes. 
Q. And married a Miss Lucy Dunn~ 
A. I do not. 
Q. You don't know who he married~ 
A. No. 
Q. How many times had you met him there before~ 
A. Why, I think once before. 
Q. Now what was the occasion for meeting 
page 214 ~ those two gentlemen there at that time~ 
A. I was invited to dinner. 
Q. Didn't I understand y;ou to say you had your dinner 
at five-thirty or six o'clock that night? Didn't you make 
that statement~ 
A. Yes, but that doesn't signify I ate dinner there. I 
waited to get a better dinner than at my home. 
Q. That is your explanation of that~ 
A. Yes, that is my explanation. 
Q. Well, you knew that Mr. Stalls and Mr. Biggs were 
married men, did you not~ · 
A. Yes. 
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·Q. And you know they were from Williamston? 
A. Yes. 
Q. Now you deny that statement related to you a while ago 
by Mr. Travis that Fenner told you in the jail at this time 
to tell Agnes and Preacher or Pritchard and one or two 
others that they were on a party with him on the 21sU 
A. That was a mi-stake. Yes, I deny that. 
Q. You deny thaU 
A. Yes. 
Q. Did you know these officers were listening to you while 
you were in the cell? 
A. No, I didn't pay any attention to it because I didn't 
see anything about that I cared about them hearing. In fact, 
I knew one was. standing near me all the time. 
Q. How long have you been keeping boarders 
page 215 ~ in Norfolk? . 
A. I should say around fifteen or twenty years. 
Q. Around fifteen or twenty years Y 
A. Yes. 
Q. Keeping two or three boarders there and making a liv-
ing off of them? 
A. No, not all of my living because my rent is very small; 
just practically making a living for myself. 
Q. How long have you known Bob Fenner? 
A. Since last May. , 
Q. Isn't it a fact, Mrs. Crowder, that you and Bob Fenner 
and some other woman registered in the Hotel William Byrd 
in Richmond and skipped your board bm there? 
A. No, sir. 
Q. That you gave a man named Grey or Graves a pint of 
liquor to smuggle your baggage out? , 
A. No, sir, I didn't. 
Q. Now, Mrs. Crowder, do you remember when Mr. Fen-
ner called you from the jail or station house on the night 
of the 21st-I mean the night of the 30th? , 
A. Yes, I think I do. Yes, I remember it when he called · 
me or someone called me. I don't remember whether it 
was him or not. I think one of the-somebody at my house 
took that call. , 
Q. Didn't he talk to you from there and call you Annie? 
A. He called a little later, yes. He called once and couldn't 
get me and called a: little later. 
page 216 } Q. He got you the second time? 
A. Yes. 
Q. What did he tell you then? 
~-- --
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A. He said to coine down immediately) he wanted to 'see 
me. 
Q. And you went down? 
A. Yes, I went down. 
Q. When the officers came there on the 29th to arrest Mr~ 
Fenner on the vagrancy charge why did you tell them that 
M:t. Fenner wasn't there but yon had a boarder by the name 
of Mr. Johnson f 
Mr. Bremner: We object to that. 
The Court : On what ground? 
Mr. Bremner: We argued it today. 
The Court: He asked her whether E:he did make that state-
ment or not. -It goes to the credibility of the witness; that 
is all. 
Mr. Bremner: Will you so instruct the jury, that it has 
nothing to do with the merits of the ease? 
The Court: Yes. You can a:sk the question whether she 
said that or not and it would go to the credibility of the wit-
ness. 
Q. Did you tell the officers that came there on the 29th 
that a Mr. Johnson boarded there? 
A. No. 
Q. You did notf 
A. No. 
Q. Didn't you then, as a matter of fact, tell 
page 217 ~ tell the officers not to blame the boy for tellin-g 
them that, referring to y;our son George? 
A. Yes. · . 
Q. For telling· them Mr. Johnson was there? 
Mr. Bremner: We object to that. 
The Court: This goes to the credibility of the witness. - It 
simply goes to the credibility of the witness as to whether 
or not it was told or not. If he doesn't prove she told that, 
-of course it -goes out. It goes simply to the credibility of 
the witness. · 
Mr. Bremner: Exception. 
A .. Yes, I did. 
Q. What was stated then to the of:ficers? 
Mr. Bremner: We object to that. . 
The Court: I think that is as fat as you can go on that. 
Mr. Cogbill: This is cross examination. They opened· j+ 
up. 
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The Court: You can ask her whether she did or not and 
then it goes to the credibility of the witness. 
Q. Mrs. Crowder, haven't you been advised riot to testify 
in this case~ 
A. I wasn't exactly advised not to testify, but I was asked 
why I was so interested and was g·oing to tes- · 
page 218 ~ tify. · 
Q. Weren't you advised, as a matter of fact-
Mr. Bremner: · I object. 
The Court: I don't know what it is going to lead to. 
Mr. Bremner: I can't conceive of what materiality it has, 
whether she was advised to or not to. I can appreciate if 
she was advised to testify where it might be proper, but the 
fact ·she was advised not to I can't conceive of what benefit 
than can have. 
The Court: Go ahead and ask the question. 
Mr. Bremner: Exception. 
Q. Weren't you advised, as a rna tter of fact, not to testify 
in this case~ · 
A. Yes. 
Q. Whom by? 
Mr. Bremner: IN e o~ject to that and want to be heard 
on it. 
The Court: I overrule the objection. 
Mr. Bremner: I think in a case of this kind we have a 
·right to be heard on the matter. 
The Court: I .am very pleased to hear you. The jury will 
retire. · 
page 219 ~ Jury out. 
Mr. Bremner: If Your Honor please, our objection· to it 
is thiR: first, that it is entirely Immaterial, no matter who 
gave the advice as far aR I can conceive now. 
The Court: I don't know what her answer will be as yet. 
I can't rule out the question. It may be she will answer Mr. 
Fenner did so. I can't tell. 
Mr. Bremner: I will ask her now what her answer is to 
the question and what it was they advised her. 
The Witness: Mr. Norwitzky advised me he wouldn't have 
a~Iything to do with the matter. 
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The Court: I don't see where the objection to the answer 
is. I will sm;;tain your objection if you say so. 
Mr. Bremner: No, I think I will withdraw it. 
Mr. Cogbill: The purpose of asking those questions is 
to prove the interest and the association and bias that this 
lady might have. 
The Court: I know, but if you are going to meet that the 
way is tomeet it in another direction, but I am going to let 
this in and follow it up by whatever you have. 
page 220 ~ Jury in. 
Mr. Bremner: If Your Honor please, we withdraw our 
objection to the question and answer. 
By Mr. Cogbill: 
Q. Whom by? 
A. Mr. N orwitzky. 
Q.. Now, Mrs. Crowder, weren't you also advised by Mr. 
Bremner and by Mr. Fenner not to testify, not to get your- · 
self mixed up in this case? 
A. No, never. 
Q. Haven't you made that statement? 
A. No, sir. , 
Q. That they advised you not to testify? 
A. No, sir. 
Q. Are you positive about that? 
A. Yes, I am positive. 
Q. Now, Mrs . .Crowder, was Mr. Fenner at your home · 
on the 20 of Decern,ber? 
A. Yes. 
Q. What time was he there? 
A. He was practically home all day. He used to get in 
his car in the morning after eating breakfast and ride out 
to the post office, but he came back around three o'clock. He 
had an engagement with some friends at my home and I 
was busy washing and they went in the front room and sat 
on the couch and talked and this friend left and he sat around 
there and read the paper until they came back and they came 
back about five o'clock and I was just £nished 
page 221 ~ washing. 
Q. What recalls to your mind that he was there 
on the 20th? 
A. Monday and Tuesday are my wash days and Tuesday 
the water pipe burst and Mr. Fenner was in the kitchen and 
my son in bed and I asked him to cut the water off so the 
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house wouldn't be flooded. He said, "I don't know any-
thing about the water pipes, but I know something about the 
pump", and also why I remember this is Tuesday that dur-
ing the winter my iceman only comes to my house Tuesdays, 
·Thursdays and Saturdays and the iceman was at the back 
door the same day and the man was there from the store 
with clothes pins. 
Q. Is your iceman here today~ 
A. No, sir. 
Q. Has he been summoned here today~ 
A. No, sir. 
Mr. Bremner~ We object to that. The attorneys for the 
defendant decide who to call, not Mrs. Crowder. 
The Court: She can state whether they are here today. 
Q. Is Mr. Stalls here today? 
A. No, sir. 
Q. Is Mr. Biggs here today? 
A. No, sir. 
Ql. Was Fenner at your home on the 22nd T 
A. Yes, sir, spent the evening in bed. 
Q. What do you mean by the evening? 
page 222 } A. F'rom two o'clock until five. 
Q. Was he there the night of the 22nd t 
A. Yes, sir. 
Qi. Did he spend the night there then? 
A . .Yes, sir. · 
Q. Was he there the morning of the 23rd T 
A. Yes, sir. 
Q, How long was he there during the day~ 
A. The 23rd was on Friday, wasn't it? Yes, sir. Why 
on Friday he stayed home practically ·all day. His throat 
was in such condit~on I had put this gasoline on his throat 
and burnt it so he couldn't wear a shirt and he stayed in 
the house all day long. 
Q. Was he there at eight-fifteen in the morning of the 
23rd? 
A. He was in bed. 
Q. Are you certain about that? 
A. Yes, sir. . 
Q. I want to put you on your guard. 
A. Well, I know he was there. 
Q. I expect to prove he wasn't. Now, Mrs. Crowder, was 
he at your home on the 19th? 
A. That is Menday, isn't it Y 
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Q. Was he there on the 19th~ 
A.· I will have to get those dates kind of in my mind. I 
can't remember the dates. 
Q. You have been over this pretty carefully, 
page 223} haven't you~ 
A. No, not exactly, but that was pretty close tO' 
Christmas and my children were going to come and my 
daughter's· baby was there and I had things -to remember it 
by because I had my work laid off in rotation and had my 
daughter's baby with me which came to my house on Mon-
day and stayed until. Thursday and vVednesday was the last 
time that baby was in the house and that is why I remem-
ber Bob Fenner was at my home that afternoon. He took 
·me, the baby and another lady out driving that night and 
Mr. McDaniel, and the baby was in my lap . 
. . Q. What night was that~ 
A. Tuesday night. Then W eduesday I remember this baby 
being there and Mr. Shafer gave her a Christmas present 
and on Thursday my sou and his ·wife came -and brought my 
Christmas presents and took the baby 'out to my sister's. 
Q. Do you remember whether he was there on the 18th 1 
A. I don't think I can recall back that far. 
Q. Do you remember on the 15th~ 
A. I think he must have been there . 
. Q. Do you know~ . 
A. No, I can't tell you. 
Q. You had nothing to impress tha.t on you? 
A. Nothing like I had in Christmas week because I know 
what was going on all that week. 
Q. Was he there on the 25th~ 
A. Yes, sir. 
Q. On the 26th~ 
page 224 ~ A. Yes, sir. 
Q. Wny do you know he was there~ 
A. Because we had au invitation out on the 26th to din-
ner and on the 25th we went out on that night and during the 
day he was home. 
Q. You are a close companion of his, areu 't you~ 
A. Not exactly. His car was there and he wasn't able to 
work and what time he didn't use the car he allowed my son 
to take me out. 
Q. And he took you out occasionally~ 
A. Yes, when I asked him to. 
Q. Frequently? 
A. Not frequently. When· I wanted to go anywhere and 
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he didn't have anything to do he would take me in his car; 
I live quite a distance out of town. 
Q. He took you out on the 20th with the little child? 
A. Yes, at night. 
Q. A.nd took you out on the 21st? 
A. No, he didn't take me out of the house on the 21st at 
night. 
Q. Didn't you say he took you to the Monticello Hotel? . 
A. At night on the 21st, but not during the day. 
Q. You want to correct that? 
A. Yes; I thought you meant during the day. I know at 
night he took me out. · 
Q. You are right close companions, aren't you? 
A. I wouldn't say that. He is a man boarding 
page 225 ~ in iny home and I am a widow and if I was go-
ing down town and if I could save carfare I don't 
think that was anything. 
Q. He took you down town to the hotel to see men whom 
you knew were married? 
A. Yes. 
Q. Men a long ways from home~ 
A. Yes .. 
Q. Williamston, N. ·0. Men of considerable means? 
A. No, I don't know that. 
Q. What time did you get to the hotel? 
A. Around seven-thirty. 
Q. How do you know that? 
A. Because I left home about a quarter after seven. 
Q. How do you lmow that? 
A. Because I had dinner between five-thirty and six and I 
hurried to get dressed to .get down there .at that time because 
that was the appointed time. 
Q. Who was at dinner that night f 
A. Mrs. Davis, the lady that minds my daughter's baby; 
she is the nurse for my daughter's baby. · 
Q. Who? 
A. Mrs. Agnes Davis. 
Q. What does she do? 
A. Nurses for my daughter. 
Q. What does she do? 
A. Stays there and helps me to mind the baby . 
page 226 ~ because I have a yard and mY daughter lives in 
an apartment and the doctor wants her to have 
the fresh air and I have a yard and she nurses the baby and 
my daughter pays her $5.00 a week. 
Q. What is your daughter's married name? 
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A. Mrs. J·. P. Herbert. 
Q. Is she here today~ 
A. No, sir. 
Q. Now you say you can't remember whether he was there 
on the 18th or not~ 
A. I could if I think back, but I haven't been interested 
in this case. 
Q. Not interested in it~ 
A. Not particularly. I was trying to get the dates as near 
as I could and I remembered it because it was Christmas 
week. I can remember doing my washing, but I don't remem-
. her as distinctly as Christmas week 
Q. Do you remember anything during the week of the 
18th~ 
A. Yes, the same work I did all the time; washing and 
ironing and cleaning. 
Q. Why can't you remember whethe·r he was there on the 
18th~ 
A. Saturday was the 19th, wasn't it-or Sunday~ I don't 
recall hack how far that was. · 
Q. How long did you stay at the hotel with those gentle-
men~ 
A. About ten o'clock or ten-thirty. 
Q. How did you get home? 
page 227 ~ A. Mr. Fenner came and took me home. I met 
him in front of the Southland Hotel. 
Q. What kind of car was he driving that night~· 
A. Chevrolet coupe. 
Q. Do you remember whether Mr. Fenner was at your 
· house on. the 28th or not~ 
A. I think he was arrested around that time. 
Q. That he was arrested on the 28th~ 
A. Yes. I think so. I am not sure. I couldn't tell you ex-
actly because I don't remember. 
Q. But you can remember all the rest of these dates, the 
21st in particular~ 
A. Yes, prior to Christmas because I had something to do 
each day which made me remember them. One day I had to 
cook my pastries, the next day cook niy ham, next my chicken 
or turkey. I hurried the first of the week and did my wash-
ing and ironing and that is why I remember distinctly and 
I remember my daughter bringing the baby and I kept the 
baby until Thursday. I remember distinctly the date be-
cause I had something to do each day to get ready for Christ-
mas. 
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Q. You didn't have anything to do in the week of the 18th 
io get ready for Christmas' 
A. No, I didn't. 
Q. Did you have any shopping to do~ 
A. No. 
page 228 } Ql. You waited until the rush houd 
thing to eat. 
A. No, I didn't buy very much except some-
Q. What other kind of work do you do~ 
A. Well, sometimes I take in a little sewing. 
Q. Mrs. Crowder, aren't you a woman with a reputation 
for immoral chara-cter~ 
A. No, sir; I haven't been accused of it. 
Q. Are you positive about thaU 
A. What is that¥ 
Q. Are you positive about thaU · 
A. Yes, sir. 
Q. I expect to prove you are. Mrs. Crowder, is it not true \-
that yo. u frequent houses of prostitution and assignation~;· 
A. No, sir. 
Q. Commonly known as whore houses~ 
A. No, sir. 
Q. I expect to prove you do. 
A. All right. 
Q. How many times have you been to see Mr. Fenner while 
he has been incarcerated~ 
A. I went down-you mean in N orfollc or here~ 
Ql. Norfolk and Richmond both? 
A. I went down each time he got in trouble in Norfolk. 
The first time I went down for him to prove that he wasn't 
a vagrant the best I knew how, that he was working when 
he was able to work. Then the second time I went down when 
he called me and told me. He was utterly sur-
page 229 ~. prised when this paper came out. We don't get 
an extra where we live and the first thing he 
handed me was this extra paper, and that is the second time 
and I haven't seen him from that time until the other day. 
Q. Didn't you go to see him when you were arrested and 
brought to Richmond and turned aloose ~ 
A. No, sir. 
Q. Who else did you see at the Monticello Hotel on the 
21st? 
A. No one that I knew. 
Q. Did you see anybody as you were going there while 
you were in Mr. Fenner's presence? 
A. No, no one that I remember. 
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Q. Nobody in the car with you at the time'/' 
A. Not anyone at all. . 
Q. Do you know where Mr. Fenner went after that? 
A. He told me he was going to a moving picture and wait 
for me. 
Q. Do you know whether he went there f 
A. No, I do not. 
RE-DIRECT EXAMINATION. 
By Mr. Travis= 
Q. . How old are you f 
A. I am 43 years. old; 
Q. How many children have you 7 
A. Three. · 
Q. How ·many grown childrenf 
page 230 ~ A. Two. 
Q. Who was your fatherf 
A. Buck Shelton from Petersburg, V a. 
Q. What relation are you to Judge Hutton r 
A.· Judge Hinton; I am his nieec. . . 
Q. Judge Hinton of the Supreme Court of Virginia¥ 
A. Yes, sir. 
Witness stood aside. 
' •. 
Mr. Bremner: We want to introduce in evidence the reg-
ister of the Monticello Hotel. 
The ·Court: Can't you gentlemen go on with something 
else now? · 
Mr. Cogbill: -I am going to object to the introduction of 
it. 
The Court: Can't you go on with something that doesn't 
require argument. . 
Mr. Bremner: Yes, sir. We thought this was the logical 
time to introduce it. 
page 231 ~ L. H. ULRJ!OH, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: · 
DIRECT EXAMINATION. 
By Mr. Bremner: . 
Q. Mr. Ulrich, are you the ·officer who found the car that 
was used by the parties who broke in the Chester Bank?. 
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Mr. Cogbill: Objection unless he knows of his own knowl· 
edge that it was used. 
The Witness: I wasn't going to answer it that way. 
Mr. Bremner: If Your Honor please, I submit it is a proper 
question. 
The Court: I don't know what the witness' answer will 
be. 
Mr. Cogbill: I object to the question in the form it is 
asked. 
The Witness: I can answer satisfactorily to both parties. 
The Court: I think you can. 
A. I found a car that was supposedly used by the robbers. 
Mr. Cogbill: I object to that. 
The Court. Why don't you ask him what car he found. 
Q .. What car did you find and where did you find it and 
when did you find it~ 
page 232 ~ A. I found a Buick car with a dealer's license 
on it which was owned-no no license on it, I 
think, but it was in a dealer's hands at the time, owned by 
the Jones Motor Company. It"was a dark blue or very near 
black, you might say; about a '26 or '27 model and had the 
·Curtains partly up. 
Q. It was a touring cad 
A. Yes, sir; curtains partly up on it and it was in the 
woods on the right hand side leaving Richmond between the 
new Belt Line and Warwick Road. 
Q. Now, how far is that point where the car was found 
in the woods from Richmond~ . 
A. Well, I should say-
Q. Say from Hustings Court, Part II. 
A. The city limits is at the old Belt Line on Hull Street 
or 45th Street; that is where the city limits are, and I would 
say it was three-quarters of a mile, just about, or about ten 
squares, somewhere around about that. 
Q. How far is it from 50th S'treet to the courthouse in 
South Richmond; that is, at 9th Street or lOth Street¥ 
A. Between 9th and 1Oth. I would say two miles and a 
little more from the courthouse. 
Q. That is about forty some blocks 7 
A. About forty-one or forty-two blocks. 
Q. They count sixteen blocks to the mile, don't theyY 
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A. Yes, sir. 
page 233 ~ Q. Now which way was the car facing, if you 
know? 
· A. Well, it was in the woods and the way it was sitting 
and from the tracks that the car last made it had been run 
off of New Road and was headed in the woods towards from 
Hull Street towards Midlothian Turnpike, just as if driven 
off the road. It is not a straight road, but it was more 
or less headed towards Midlothian Turnpike. 
Q. Was the car out of commission Y 
A. The car was in good condition. 
Q. Was it in running order Y 
A. Good running· order. 
Q. Now tell the jury if in that Buick car you described you 
found anything? 
A. In that car I found some money wrappers, what I sup-
pose would come off of packages of possibly $50-it was 50 
on them. It was a little typewritten band; apparently they 
had come from around a pack of notes, maybe around a roll 
of money. It was marked 50 and one of them I believe was 
marked by a 100. 
Q. Did you keep those? 
A. No, sir, I did not. Besides that there was in the car 
some bullets of .38 long caliber. 
Q. .38' long caliber Y 
A. Yes, sir .. 
Q. Anything else? 
A. Just regular pieces, tools and such as that 
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Q. Was anybody with you when you found it V 
A. No. 
Q. You said it was a car belonging to Jones Motor Car 
Company? 
A. It didn't belong to Jones Motor Company, but was in 
their possession. 
· Q. Look at the jury and tell the jury when that dark blue 
ear with curtains on it had been stolen from the Jones Motor 
Company? 
A. I couldn't tell you other than what information I got 
from the Jones Motor Company. When I found the ear my 
information that I rec.eived from the Jones Motor Company 
was that the car was stolen the day previous. ·. 
Q. Stolen the day previous Y Tell the jury what day you 
found it. 
A. I couldn't do that if my life depended on it. I didn't 
come down here expecting to answer that question. 
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Q. I didn't know until tonight you were the officer. Do 
you recall when the Chesterfleld Bank was robbed Y 
A. Yes, sir. 
Q. Well, can you tell this:· Was it the day of the robbery 
or the day after the robbery you found the car? 
A. It was the day afte.r the robbery, I am satisfied, I 
wouldn't swear on oath, but I am satisfied it was the day 
after. 
Q.. The Jones Motor Company reported to the 
page 235 ~ poliee department that a curtained Buic~ car was 
stolen the day before you found it, isn't that 
right, and that was the day of the robbery? 
A. That car was .stolen. I think our records-at least, I 
never looked, but I had occasion to inquire-
Q. I now hand you a special automobile report of the Rich-
mond Police Department. I wish you would examine it and 
see whether or not that describes the kind of car and when 
it was stolen or taken from the .Jones Motor Oar Company .. 
Mr. Cogbill: I object to that going in. 
The Court: Did this officer make the report? 
Mr. Bremner: No, sir. 
The Court: Have the officer here who made the report. 
Mr. Bremner: This report was made to the police de-
partment by the ,Jones Motor •Company. 
The Court: Then have them. ·He doesn't know about it. 
The Witness : I know about the contents of it. 
Mr. Cogbill: .I object to the report going in. It is merely 
a copy that could be made by anybody, not a certified copy. 
Mr. Bremner: I will offer this along with it, a letter signed 
by Captain Wright. ·. 
The Court: I don't think it is proper until he is introduced 
as a witness. I rule it out for the present. 
The Witness: I might continue answering the question 
Mr. Bremner asked me and satisfy him that way. 
page 236 ~ Mr. Bremner asked about the car being stolen 
the day previous and I stated that· the car was 
reported by the Jones Motor Company as stolen the day 
previous to that; but the day that the car was stolen that 
time would be on our records, but the time that is on that 
record doesn't mean that the car was stolen before. 
Q. In other words, the time is in the report Y 
A. That is the time the report is made and it is possible 
and it has happened to my own knowledge I have recovered a 
e.ar two days before it was reported stolen. 
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Q. Do you know when the Jones Motor Company-I don't 
mean when they reported it to you, but when they made the. 
report whether they stated as to the time it was stolen~ 
A. We never get any time because it is unreasonable to be-
lieve a man will stand and see his car go off and get the 
time. 
Q. I mean the day. 
A. The day previolis, I am satisfied. 
Q. You are positive that the report showed that the car 
was stolen the day previous to the ·day you found it~ 
· A. I didn't come here prepared to answer that question,. 
but I am satisfied that the car was reported the day previous. 
Our. reports would only show the day that the car was re-
ported stolen and you couldn't tell by that what time the 
car was stolen because, as I explained, the car could have 
been stolen a couple of days before. 
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the car~ 
A. No one. 
Q. What was the condition of that car as to paint, etc.~ 
A. Well, I would term it myself in very good condition, 
while it didn't have a very bright luster, but the paint was 
in good condition and very probably could have been polished 
and look very nice. It needed more washing than it did 
paint. 
Q. Do you know Mr. C. V. Graves, the post master of 
Chester? · 
A. I have heard of the gentleman, but I don't know him. 
Q. Have you talked to him about the way this car looked 
or the description of it'/ · 
A. No, sir. 
Q. Has he talked to you 'I 
A. No, sir. 
CROSS EXAMINATION. 
By. Mr. Cogbill: 
Q. Did the car have a license on it f 
A. If it had any it had a dealer's license. I wouldn 1t swear 
to that. 
· Q. Don't you recall that that car had ·a license on it, a 
license stolen off another man's cad 
A. I told you I don't exactly remember; As I said before1 
I wouldn't swear, but I was .under the impression it had a 
de.aler's license on it. If I had known I was expected to. 
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answer that question I could have looked on the 
page 238 ~ records and found out, but I don't know. 
Q. This ear wasn't on the New Road 11 miles 
from Richmond, was iU · 
A. No, sir. 
Q. It was right out from the city limits 1 
A. At the actual city limits probably three-quarters of a 
mile. 
By the Court: 
Q. Near where the Warwick Ro-ad intersects the New 
Road¥ · 
A. No, sir; between the Warwick Road and the new Belt 
Line on the right hand side in the woods leading to Rich-
mond. 
Witness stood aside. 
GARLAND McDANIEL, 
a witness introduced in behalf of the defendant, being first 
duly sworn, testified as follows : · 
DIREOT EXAMINATION. 
By Mr. Bremner: 
Q. What is your name¥ 
A. Garland McDaniel. 
Q. Where do you live¥ 
A. Marine Hospital, Norfolk. 
Q. Are you employed there 1 
page· 239. ~ A. Yes, sir. 
Q. What kind of work do you do 7 
A. Fireman. 
Q. In the steam plant 1 
A. Yes, sir. 
Q.. Do you know Robert L. Fenner? 
A. Yes, sir. 
Q. Do you know anything of Mr. Fenner's whereabouts at 
any time during the 21st day of December, 1927 7 
A. Yes, sir. 
Q. Did you see him that day7 
A. Yes, sir .. 
Q. At what time¥ 
A. Between two-thirty and three o'clock. 
Q. Where at¥ 
A. At the boiler room of the Marine Hospital. 
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. Q. What fastened it on your mind¥ What occurred be-
tween you, if anything¥ 
· A. Mr. Fenner wanted to borrow some money, wanted to 
borrow $5.00. So I told him he would have to wait until the 
2oth, which was my pay-day-we get paid off the 5th and 
20th. So I told him he would have to wait until pay-day. 
So the day after pay-day he came out there on the 21st. I 
know it was the 21st because it was the day after pay-day 
which was the 20th, and I loaned Mr. Fenner $5.00. 
Q. Was anybody present at the time¥ 
A. Yes, Mr. Hyatt was present at the time. 
page 240 ~ CROSS EXAMINATION. 
By Mr. Cogbill: 
Q.. How long have you known Mr. Fenner¥ 
A. I have known Mr. Fenner since last June; sometime in 
May or June of 1927. 
Q. Where did you meet him? 
A. I met him up at Mrs. Crowders', I think, to the best of 
my knowledge. 
Q. What were you doing up· at Mrs. Crqwders'Y 
A. Just stopped in. She was a friend of mine. 
Q. A friend of yours? 
A. Yes, sir; I have been knowing the lady for sometime. 
Q. How old are you?. 
A. 24. 
Q. How many times have you seen Fenner since you met 
him in June? 
A. Oh, I don't know exactly; I have seen him off and on 
maybe once a week; something like that. 
Q. Did you see him on the 14th of December~ 
A. No, sir, not that I remember. 
Q. You don't remeber that? 
A. I don't remember seeing him. 
Q. Did you see him on the 6th of December Y 
A. I can't recall that I did; I don't remember seeing him. 
Q: Can you remember any other time you have seen him? 
A. Why,. yes. 
Q. What day¥ 
page 241 ~ A. I remember seeing the man on the 19th. 
Q. You saw. him on the 19th? 
A. Yes, sir, on Monday. 
Q. Did you see him on the 24th? 
A. No, sir, I don't think I did because I went home for 
the Christmas holidays. 
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Q. Where is your home T 
A. North Carolina. 
Q. When did you leave~ 
A. I think I left on Thursday to the best of my knowledge; 
I don't know know whether Thursday or Friday. 
Q. Did you see Mr. Fenner there on the 23rd f 
A. No, sir, I don't remember seeing him the 23rd. I think 
the 23rd was the day I went home. 
Q. You saw him, you say, once or twice a week f 
, A. Yes, sir. 
Q. Did you see him at your work or on the ·streeU 
A. No, sir, I met him on the street sometimes. 
Q. You have known him pretty well since June since you 
met him~ 
A. I have seen him two or three times a month, possibly 
Oii.ce a week, since June. 
Q. Do you remember meeting him on the 16th of Decem-
ber? 
A. No, sir, I don't. 
Q. You say you didn't meet him f 
A. I don't remember seeing him on the 16th. 
· Ql. Do you say you didn't see him on that 
page 242 ~ dayf 
A. No, sir, not that I remember. 
Q. Do you say you didn't see him on the 18th f 
A. No, sir, not that I remember. 
Q. You have discussed this thing a good deal, haven't 
youf 
A. No, sir. 
Q. When were you :first approached about this~ 
A. I don't remember when I was :first approached. I never 
thought anything about it until I was summoned; I never 
gave it a thought. 
Q. You talked about it before that, didn't youf 
A. No, sir, I didn't tell about it very much. 
Q. Haven't talked at all f 
A. I may have mentioned it to some of my friends, Mr; 
Hyatt or some of my friends. 
Q. Did anybody else say anything to you about it? 
A. No, sir. 
Q.. Did Mr. Fenner borrow money from you at any other 
time than this 1 
A. No, sirs I never lent him any before. 
Q. He came to you and you told him he had to wait until . 
pay-dayf 
A. Yes, sir. 
·!64 Supreme Court of Appeals, of Virginia:. · 
Q. What day did he come to see yon 'r · 
A. I don't remember. He came sometime before pay-day; 
either Sunday or Monday, which would be the 18th or ~9th. 
Q. Yon just told him he had to come back on 
page 243 ~ pay-dayf · 
A. I told him he would have to wait until pay-
day. 
Q. And he cam:e back. what dayf 
A. Wednesday, the 21st. 
Q. And yon loaned him $5.001 
A. Yes, sir. 
Q. Did yon make any question about lending it to him at 
alU 
A. He told me he wanted to go home to see his mother 
Christmas. 
Q. Do yon know whether he went or not f 
A. No, sir, I don't. 
Witness stood. aside_ 
M. E. HYATT, . 
a witness introduced in behalf of the defendants~ being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
-By Mr. Travis~ 
Q. Where do you live, Mr. Hyatt f 
A. Norfolk at the present time. 
Q .. Where are you employed f 
A. U. S. Marine Hospital. 
Q. You work at the same place Mr. McDaniel does f 
A. Yes, sir. 
Q. What kind of work do you do f 
A. Fireman. 
_:page 244 ~ Q. How old are youf 
A. 27. 
Q. Do you know Robert L. Fenner f 
A. Yes; sir. . 
Q. Did you see him on Wednesday, the 21st day of last 
Decemberf . · 
A. Yes, sir; 
. Q. Where did yon see him? 
· A. Marine Hospital in the boiler room. 
Q. What transaction did you have with him that fastened 
it on your memory? 
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A. Mr. Fenner wanted to· borrow some money so as to go 
home to see his mother over Christmas and come out there 
around three o'clock, !·guess, and Mr. McDaniel and myself 
let him have $5.00 a piece. 
Q. You let him have $5.00 and Mr. McDaniel let him have 
$5.00? . 
A. Yes, sir. 
Q. What fastened it on your mind that it was the 21sU 
. A. Well, it was the next day after pay-day. We get paid 
on the 20th. 
CROSS· EXAMINATION. 
By Mr. Cogbill: 
Q. Did you ever lend him any money at any other time? 
A. No, sir. 
Q. Do you know whether or not you lent him money on the 
6th which was after pay-day on the 5th? 
A. I did not. 
·page 245 ~ Q: Are you positive that you didn't lend him 
the money on that day and not the 21sU 
A. Yes, sir. 
Qi. How long have you known Mr. Fenner Y 
A. I met him a little over a week before I lent him the 
money. 
Q. And you lent him $5·.00? 
A. Yes, sir, I let him have the $5.00 on Mr. McDaniel's 
recommendation. 
Q. Why didn't Mr. McDaniel lend him the $10.00 instead · 
of asking you¥ 
A. WhaU 
Q. Why didn't Mr. McDaniel lend him the $10.00 instead 
of asking you for iU 
A. Because he didn't have it. 
Q. He had just gotten paid off, hadn't he? 
A. He had just gotten paid off, but he didn't have it to 
spare. That is what he said. I know I didn't have more 
than that because I had to make a payment on the car. 
Q. A payment on your car¥ 
A. Yes, sir. 
Q. How many days did you say you had known him? 
A. About a week, I guess, or. a little over. 
Witness stood aside. 
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p~ge 246 ~ DEWITT GOODWIN, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Travis: 
Q. Your name is Dewitt Goodwin Y 
A. Yes, sir. 
Q. How old are you Y 
A. 17. 
Q. Where do you live Y 
A. 367 Hamilton Avenue, Norfolk, Va. 
Q. Do you know Robert L. Fenner? 
A. Yes, sir. 
--. 
Q. State if you saw him any time on Wednesday before 
Christmas. 
A. Yes, ,sir, I saw him about a quarter to eight. 
Q. Wednesday before Christmas Y 
A. Yes, the 21st. 
Q. Where? 
A. At my sister 1s. 
Q. What is her name Y 
A. Mrs. Will Petty. 
Q. State to the jury the occasion-what happened on this 
occ-asion. 
A. I don't quite understand you. 
page 247 ~ Q. State what happened when you saw him 
there. What passed between you, if anything? 
A. He came up there on the night of Wednesday, Decem-
ber 21st, and asked if Mrs. Miller was there, my other sister, 
and I told him no. He asked me where they 4ad .gone and I 
said they had gone to the .Colonia1 Theater, the stock com-
pany. They go every Wednesday night. I asked him where 
he could park his car. He said, "I don't know". 8o he left 
after about :fifeten minutes. He had a very bad cold, just 
could talk above a whisper. 
Q. How come you to be at your sister's that nighU 
A. I was looking after her baby. 
Q. How many babies did she have? 
A. One. She has two, but one was in the country at the 
time. 
Q. Who was with you Y 
A. William Torbert. 
Q. A boy about your age Y 
A. Yes. 
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Q. You all were taking care of the children while your 
sister had gone to the show' 
A. Yes, sir. 
Q. What, if any, did you say to your sister which they 
came back1 
A. I just told her Bob Fenner came up. 
page 248 .~ CROSS EXAMINATION. 
By Mr. Cogbill: 
Q. What time did you say Fenner came up 1 
A. About quarter to eight. 
Q. On the 21st of Decembed 
A. Yes, sir. 
Q. How do you know that 1 
A. Because they go to the Colonial Theater every W ednes-
day night. 
Q. How do you know they didn't make an exception and 
go on Tuesday night? 
A. They go on Wednesday night. 
Q. How do you know it wasn't Thursday? 
A.· Because I just said they go every Wednesday night. 
Q. How do you know they didn't request you to come some 
other night? 
A. Because they didn't because I remember distin_ctly it 
was Wednesday night. 
Q. You remember it distinctly? 
A. Yes, sir. 
Mr. Bremner: I wish to be heard on a question Mr. Cog-
bill is going to ask the witness and the question is such that 
I don't want the jury to hear it. 
page 249 ~ Jury out. 
Mr. Cogbill: I was going to ask if he hadn't been con-
vieted of stealing or taking and using without consent an 
automobile. 
The Court: Is it a felony1 
Mr .Cogbill: I don't know whether it is a felony or not. 
The Court: That is the only circumstance you can intro-
duce it under. If it is a felony, then it goes to the eredibility 
of the witness, but so far as a conviction for a misdemeanor 
it does not. Formerly one convicted of a felony could not 
testify at all. Now he is allowed to testify with the com-
ment that the jury takes that into consideration. 
1~8 Supreme Court of Ap~e~Is of Virginia. 
Mr. Cogbill: I will change the question and ask him if 
he wasn't charged with stealing an automobile. 
The Court: I don 1t think that is proper. If. he has been 
convicted of a felony it goes to his credibility. If he has 
been charged with stealing an automobile, as I understand 
your question is to be, then I don rt think that is competent 
at all because unless it was a conviction for a felony it 
doesn't go to his credibility. That is plain under the statute. 
Mr. Cogbill: Then I will withdraw the question if the 
·Court is going to hold that way. · 
page 250 ~ Jury in. 
By Mr. Cogbill: 
Q. Mr. Goodwin, ·what was the name of your sister that 
Mr. Fenner goes with or came to your sister's to see¥ 
A. Ethel Miller. 
Q. Where does she work f 
A. Western Union Telegraph office. 
Q. Did he meet her there at your house? 
A. No, sir, he didn't meet her there; he just came to see 
if she was there and she happened to be gone to the· show. 
Q. Do you know whether he _met her or not¥ 
A. She said she didn't see him. 
The Court: Strike out what she said. 
Q. How long have you known Mr. Fenner? 
·A. I met him about six months ago. 
Q. Where did you meet him¥ 
A. At my sister's apartment-Mrs. Will Petty's apart-
ment. 
Q. Where does she live f 
A. 16 Carlisle A ..partments, Norfolk, Va. 
Q. How often have you seen him? 
A. I haven·'t seen him more than eight-about ten times 
since I have known him. · 
Q. You saw him over at your sister's home? 
A. Yes. . 
Q. Mrs. Petty's homeY 
page 251 ~ Q. ·Who did he come there to see T 
·A. My other sister, Mrs. Miller. 
By a Juror:· 
Q. What relation are you to Mrs. Crowder Y 
A. No relation to me at all. 
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Q. Do you know hed 
A. No, sir, I don't. 
Witness stood aside. 
WILLIAM TORBERT, 
a witness introduced in behalf of the defendant, being first 
duly sworn, testified as follows: 
DIREC11 EXAMINATION. 
By Mr. Travis: 
Q. What is your name? 
A. William Torbert. 
Q. Where do you live¥ 
A. 214 West 14th Street. 
Q,. Norfolk? 
A. Yes, sir. 
Q. Do you know Robert 1!-,enned 
A. Yes, sir. 
Q. Did you see him at any time on the night of Wednes-
day before Christmas~ 
page 252 ~ A. Yes, sir. 
Q. Where did you see him¥ 
A. Up at Mrs. Petty's apartment. 
Q. What were you doing up there¥ 
A. I was up there with Dewitt taking care of her boy while 
she was gone to the show. 
Q. Dewitt Goodwin? 
A. Yest sir. 
Q. Taking care of what boy? 
A. Will, Jr .. 
Q. Mrs. Petty's boy~ 
A. Yes, sir. ~ 
Q. vVb.at was the occasion of your seeing Robert Fennel," 
there that night~ 
A. He came up there to see Mrs. Petty about quarter to 
eight and Mrs. Petty and Mrs. Miller were gone to a show . 
. Q. What, if anything, was said to them about it when they 
came back from the show~ 
A. Yes, sir, we told them. 
Q. Told them what~ 
A. That Mr. Fenner came up there to see them. 
Q. What, if- anything, did you notice about the condition 
of his voice~ 
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Mr. CogbW: Objection. 
A. He seemed to have a very bad cold. 
Mr. Cogbill: It is a leading question. 
The Court : I think that is proper. 
page 253 ~ Q. Go ahead and state what his condition was. 
A. He had a very bad cold. 
Q. What effect did that have on his voice? 
A. He· couldn't talk very loud and hoarse, couldn't hardly 
speak above a whisper. 
CROSS EXAMINATION. 
By Mr. Cogbill: 
Q. How long have you known Mr. l:!,ennerY 
A. I met him up there that night. 
Q. You met him there that night? 
A. Yes, sir. 
Q. Did he come in the house and· talk to you Y 
A. Yes, sir. 
Q. How long did he stay in there Y 
A. About twenty-five or thirty minutes. . 
Q. Where did he go then Y . 
A. He said he would go down town and see if he could 
see Mrs. Miller and Mrs. Petty. 
Q. Do you know whether he saw them or not? 
A. I don't know. I don't think he did. 
Q. How old are you Y 
A. 17. 
Witness stood saide. 
page 254 ~ .MRS. W. E. PETTY, 
a witness introduced in behalf of the defendant, 
being :first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
:By Mr. Travis: 
Q. Your name is Mrs. Will Petty Y 
A. Yes. 
Q. Where1 do you live Y 
A. I live at 408 Bosilvane Avenue, Norfolk, Va. 
Q. Who lives with you Y 
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A. My husband. 
Q. Who else? 
.A.. My little boy. . 
Q. Who lived with yo.u on the 21st of December, 1927 Y 
.A.. I beg your pardon. You mean where was I living? 
Q. Yes. 
A. Same place; 408 Bosilvane. 
Q. Who lived with you Y 
A. Sometimes my sister stayed with me. 
Q. What is her name Y 
A. Mrs. Miller. 
Q. Do you recall where you were on the night of W ednes-
day, the 21st of December last Y 
A. No, I can't say that I can. 
page. 255 } Q. On Wednesday, the 21st of December? 
A. On the 21st of December? Yes, I was at the 
Colonial Theater. 
Q. Who remained with your childr!=Jn that nighU 
A. My brother and his boy friend,-Dewitt Goodwin and 
William Torbert. 
Q. What, if anything, did they say to you with respect to 
Robert Fenner when you came homeY 
Mr. Cogbill: I o.bject. 
The Court: I don't think that is admissible, what they 
said. I exclude that. 
Mr. Travis: We submit it as merely corroborative evi-
. dence. It wouldn't be substantive, but it is merely cor-
roborative of those two boys. 
The Court: Ruled out. 
Q. What report, if any, did the boys make to you in re-
spect to anyone visiting there while you were at the showY 
Mr. Cogbill: Objec.tion. 
The Court: Ruled out. 
Mr. Travis: Exception. 
Q. Was any report made by the boys on your return in 
respect to anyone visiting there? · 
Mr. Cogbill: Objection. 
The Court: Question and answer ruled out. 
page 256 } Jury out. 
r·--
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Mr. Bremner: Now, if Your Honor please, we think it is 
proper for this reason, that we are not asking the witness· 
what the report was, we are not asking what the boys said, 
although I think it is proper and we. aren't withdrawing our 
!first question, but both the Commonwealth and the defense 
have a right to corroborate their witnesses on material facts. 
In this case the boys have testified without objection that 
they reported it to them when they came home and the Com-
monwealth's Attorney didn't object to it. Now we simply 
want the fact stated, if it is a fact, that a report was made as 
to a visit. There is no evidence of any relationship, no evi-
dence they had ·ever talked to the defendant. Here are people 
entirely disinterested and here are two boys make a report 
on that same day of the robbery. . 
·The Court: I have ruled it out and you can except. .Your 
exception is in the record. 
Mr. Bremner: We will ask this question: . · 
By Mr. Bremner: 
Q. Upon the return of you and Mrs. Miller, your sister, 
to your home on the night of Wednesday, the 21st of De-
cember, 1927, did William Torbert and Dewitt Goodwin, 
either or both of them, report that Robert Fenner had visited 
· or called at your home that night during your 
page 257 ~ absence Y 
· A. Yes, sir, they did. 
The .Court: Ruled out. 
Mr. Bremner: We except. Now we have a right to put the 
other answers in the record. 
Q. What, if anything, did they say to you with respect to 
Robert Fenner when you cai)le homeY 
A. They . only mentioned Mr. ~,enner had called and he 
stated that he told him we had gone to the Colonial Theater 
and he said ·he would go down to the Colonial Theater and 
see. us. 
· Q, What report, if any, did the boys make to you in respect 
to anyone visiting there while you were at the showY · 
A. They only said Mr. Fenner called around eight o'clock 
and we were out. 
Q. Was any report made by the boys on your return in re-
spect to anyone visiting there? 
A. No one but Mr. Fenrier. 
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Witness stood aside. 
page 258 ~ Jury in. 
MRS. ETHEL MILLER, 
a witness introduced in behalf of the defendant, being first 
duly sworn, testified as follows: · · 
DIRECT EXAMINATION. 
By Mr. Travis: 
Q. What is your name¥ 
A. Ethel Miller. 
Q. Are you married? 
A. Yes, sir. 
Q. What relation are you to Mrs. Will Petty? 
A. I am her sister. 
Q. What relation· are you to Dewitt Goodwin? 
A. Sister. 
Q. What business are you engaged in? 
A. I am with the Western Union Telegraph Company. 
Q. What position do you hold? 
A. Assistant cashier. 
Q. At wha.t point? 
A. Norfolk, Va. 
Q. How long have you held that position? 
A. Thirteen years. 
....... 
Q. Do you recall where you were on Wednesday night, the 
21st of December, 1927¥ 
A. Yes, sir. 
page 259 } Q. Where were you? 
A. I went around to my sister's, Mrs. Petty, 
to go to the Colonial Theater. 
Q. Where did you all go? 
A. We went' to the Colonial Theater. 
Q. Who did you leave at your sister's home whim you went 
to the theater? 
A. I .left my brother Dewitt Goodwin: and his friend Mr. 
Torbert. 
Q. Young Torbert? 
A. Yes, sir. 
Q. Why were they left there? 
A. To look after the baby. . 
Q. Now when you and Mrs. Petty returned from the show 
what, if anything,. did the boys say to you about any person 
having visited the house during your absence? 
r~~ ~ 
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Mr. Cogbill: Objection. 
The Court : Gentlemen of the jury, retire. 
Jury out. 
A. Well, when we returned from the show my brother said 
Mr. Fenner came up about fifteen or twenty minutes after we 
had gone and stayed there probably fifteen or twenty minutes, 
they didn't know· exactly. 
The Oourt: I rule that .out. 
Mr. Bremner: Exception for the same reasons 
page 260. ~ stated. 
Mr. Travis: We want to say this evidence is 
offered in corroboration of the testimony of Dewitt Goodwin 
and William Torbert. · 
Witness stood aside. 
Jury in. 
MRS. R. A. E1RKHARDT, 
a witness introduced in behalf of the defendant, being first 
duly sworn, testified as foll~ws: 
DIRECT EXAMINATLON. 
By Mr. Travis: 
Q. Your name is Mrs. R. A. Erkhardt ¥ 
A. Yes. 
Q. Where is your home? 
A. Bertie County, North Carolina. 
Q. How far is your home from Norfolk, Va.? 
A. Well, it is between 100 and 110 miles. We have had 
arguments on it, different speedometers. 
Q. It is about that distance? 
A. Yes. 
Q. Did you have any conver~ation with your brother over 
the telephone on the 22nd of December, 1927 ¥ 
A. Yes. 
page 261 ~ Q. Where. was he¥ 
A. He was in Norfolk. 
Q. What was the result of your effort to talk with him 
over the telephone? 
A. Well, I had been away and when I came in my maid said 
Norfolk had been trying to get me and my husband was at 
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the phone and couldn't make anything out of it and I went 
there and I could recognize it was brother-'s voice under a 
strain apparently, awful muffled and all. So finally I just 
couldn't make anything out of what he said and he got some-
body else to the phone. 
Q. What was the matter with his voice? 
A. His throat. I knew he was sick and wanted to make 
arrangements to come home for Christmas and I had a whole 
lot of company and wanted him to go to the hospital and he 
wanted mamma and I to go down there and he was caliing 
me. So I couldn't do anything in the world but listen to the 
person down there talking for him, a .friend of his. 
Q. Did you see him a few days after thaU 
A. Yes. 
Q. What day was that? 
· A. That was in the night of the 26th or 25th in the morning 
early. 
Q. What was the occasion of your seeing him then~ 
A. Well, he wanted to come, of course; wanted us to ·go 
· down there and he was sick. So he started early 
page 262 ~ right after supper, six or seven o'clock. 
Q. You can't tell what he told you; you can only 
tell what you know about it. You know about his arrival Y · 
A. Yes, he arrived, he and this boy. 
Q. Who was at your home at that time besides you~ 
A. My mother was there spending Christmas and my hus-
band and my babies and I. 
Q. Go on and tell about his visit. 
A. Well, it was in the night, as I say. After I got to sleep 
I didn't know anything; I just was awakened and frightened 
and I said, "Who is that?" and he said in this awful voice 
that I couldn't hardly detect, "Don't you know your broth-
er Y" and at first-the thing that awakened me was turning 
on the flash-light like that and it sc>ared me to death. My 
mother was in the next room and I just said, ''Who is that?'' 
to Alex, my husband, and he said, "Don't you know your 
brother?'' just like that. 
Q. Who said that~ 
A. My brother said it in this awful voice that he couldn't 
hardly speak. So I ran through the room where my mother 
was and I said, "Mamma, there is somebody in there". I 
just have a horror of my little girl being kidnapped; I always 
have; just thought somebody would finally get her. I said, 
"Somebody is in there", and I just thought they would get 
Alex. It was two men in my room. So I flew through this 
room to the phone to call the doctor. We have a party line 
,--·-
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and I rang and rang for the doctor for help; I 
page 263 ~ knew that he would come just before they got my 
· child. · 
Q. Now state what happened. He came in the house, didn't 
he? 
A. Yes, but my husband when he found out I was gone and 
wasn't in the room with my mother-we have gas and have 
to light a match to light the light and so they said that is 
the reason brother said, "Turn on the flash-light''. S'o the 
time I -got out there my husband realized he didn't know 
where I was. He said, "Kate, don't you know Robert is in 
here~'' · Alex heard brother knock on the door and turned 
him in, but all this frightened me and I coludn 't take it in. 
I don't know whether that has any bearing on the case at 
all. 
Ql, Then after he came in did he make known the purpose 
of his visit? 
A. Yes, he made known that he wanted money. He had 
been sick, as we knew, ~nd our farm had been settled up and 
he made known that he wanted money. 
· Q. Who did he ask the -money from~ 
A. Mother. 
Q. Did he get any from her¥ 
A. $50.00. 
Q. By check1 
A. A $50.00 check. 
Q. What became of him then 1 
A. Well, he stayed a while and Alex said, "Robert, why 
don't you go up-stairs and go to bed~" and the 
page 264 ~ boy who brought him said, "I promised my 
mother to come back". 
Q. Who was the boy~ . 
A. The Crowder boy. A very nice boy, I think; impressed 
all of us very well. 
Q.. How old a boy was he~ 
A. Well, I don't know. I tell you, I imagine about 19, be-
tween 19 and 21. I don't know, to tell you the truth. A very 
nice, clean looking boy and I was very glad after he prom-
ised his mother to come back that he wanted to go back and 
I said to the boys, "There are beds up-stairs", and he said, 
"Do you want to stay~" and he said, "No, I promised my 
mother I was coming back and I .am going back". Th_en he 
showed us this awful neck; brother's neck was in an awful 
condition. I said, "You must go on over to the Naval Hos-
pital". He can be treated there for nothing. I said, ".You 
are the biggest dunce in the world", and I thought he would 
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be there. We were expecting to: go and he ·didn't want to go 
· down there.· · 
Q. Di<,i they go on back that night? 
A. Went right on back. Mother, like_ Mrs,. Crowder wanted 
her boy back, she said, "Robert, Will you wire me immedi-
. a tely · yau get there?'' and the next morning a telegram ar-
rived saying, "Arrived safely'~. . · .. · . . . · · 
Q. To your mother? · 
. A. Yes, sir, or to me, 1 don~t know which. She was visit-
ing me. · 
.Q. Was he insistent in his request for money? 
page 265 ~ A. Yes, he wanted· money. 
Q. How much did he want? 
. A. He wanted $100.00 and mamma promis~d to -send it to 
him and I. reckon would have. She always does what we 




By Mr. Cogbill:· . _ 
Q. Mrs. Erkhardt, how often does Bob come home or to 
· your home? · 
A. To my home? 
Q. Yes .. 
. A. He comes frequently, like all other boys; just runs in 
·and out. 
Q. What made him come at night-time? 
. A. Well, I don't know. Possibly this boy couldn't come 
with him any other time. . . 
Q. Possibly the boy couldn't. come any other time? 
A. Yes. . : · · 
Q. You. say it is approximately 110 miles? 
A~ Yes~. . · · · · · 
Q~ Does he always· c0me at night-time? 
A. Yes, he comes any time ·he wants to, .day or·night. I· 
am not surprised any time·he· comes, You know how boys 
will ·do; they will take a notion and go right. off .. · . . · · 
Mr. Bremner: Mr. Cogbill has been fair .enough to state 
. : ·the. question· he is going to ask the witness and 
page 266 ~ I ask-that the jury retire before the question is 
· asked. . · 
Jury out. ' 
Mr. Cogbill: The Court wili remember I hav.e asked Mrs. 
r----
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Erkhardt if Mr. Fenner came home frequently and whether 
he came at night-time always. She said oftentimes at night, 
but any time he wanted to. I want to ask her was it not 
true that Mr. lt,enner was prohibited from coming to North 
Carolina except at certain times. 
Mr. Bren;mer: We_objec.t to_that for this reasop. that no at-
tack cari be made on the accused's character or reputition 
until it is brought in issue. · 
·Mr. Cogbill: I am going to withdraw the question to re- · 
lieve Mr. Bremner of any apprehension. 
Mr. Bremner: I appreciate that. 
Jury in. 
By Mr. Cogbill: 
Q. How often has your brother Robert been to your home 
in the last six months~ · 
A. Well, I really cotildn, 't telL you.. He ;is coming in and 
going out. 
Q. Has he_ been there ten times 1 . . 
A. No, I dorf't SJ.Ippose so because he has been 
page 267 ~ working. He has been sick and he has been in 
the hospital. 
Q. What was the matter with him all the time he was sick1 
A. He was ruptured. 
Q. What hospital was he in 1 
A. Naval Hospital and was in there for treatment because 
it happened to him when he was in the service. 
Q. During the war~ 
A. Yes, they forced him to run the ship and throw the 
anchor over and he has been in awful health since. 
Q. Did any of that happen in the last six months~ · 
A. Yes, he was only out of the hospital in NoveiiJ.ber~ _ 
Q. Did he stay in the hospital from the time of th~ end 'of 
the war until the last six months~ _ ~ . _ _ . _-
A. No, but he got a pension; he drew a pension for being 
disabled. · · -
Q. Did he draw a pension~ 
A. I understand after he was operated on it was stopped, 
but when he got out of the hospital he took this deep cold and 
he has never gotten over it. · 
Q. ·When did he get his discharge from the army or navy~ 
A. Really I don't know, but he has his discharge or my 
mother has. 
Q. Was it about the end of the war~ 
-----------------
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A. _ Oh, I think he was discharged before; he didn't go over-
seas. 
Q. What has he been doing since that time 1 
page 268 } A. He sold lime in car loads. He had this con-
tract with some lime folks up in North Carolina 
and sold a good deal.of it around home. 
Q. What else has he been doing during that time? 
A: I couldn't say; I haven't been with him: You know, a 
sister isn't generally in a position to keep up with a brother. 
Q. You say he was sick within the past six months? 
A. Yes, sir; the entire six months. 
Q. Was he operated on for the rupture? 
A. Yes. 
Q. When? 
A. He was at the hospital sometime in November and then 
he came down home. He was down home after he was op-
erated on and had this terrible cold to settle on his throat 
· and tonsils and that is what he considered doing Christmas, 
going to the hos:eital and. have his tonsils nut out and we to 
go down and be with 'him, some of us. 
Q. You are talking about the -time he wa$ i:tt .your home in 
November? · 
A. Yes, he canie to my 'home. 
Q. Your mother doesn't live with you, does she? 
A. Yes, she lives around with all of us. She was on a 
visit to my home. 
Q. Where is her home? 
A. In Hlaifax, but she has three married chil-
page 269 ~ dren and we insist she stay with. us. 
Q. Between the time he came to your home in 
N ovember-I imagine you mean last November? 
A. Yes, this past November. 
Q.. And the 26th-did I understand you to, say he came on 
the 26th of December? 
A. Yes. _ _ . 
Q. How many times .did he; come? ; _ ·: . . 
A. I don't know that he came any during tliat time. I 
wouldn't state phsitively he did. -
Q. When he came to your home in November when did he 
get there? 
A. Oh, he came along about eleven <>'clock. I was in the 
garden. My mother and I were having the celery heeled. 
Q. Can you recall any other time he has been down there? 
A. Recently? 
Q. No, not recently, but in the six months prior to this past 
Christmas. 
~-- -
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• . . ' •· ~ I I 
I A. Oh, yes;·brother came an(fwent just like he_wanteQ. to; 
didn't make any difference. If mother was there he . came 
if he. wanted ·to. . · 
. Q. Did he come at night-time or day? 
A. Like a: .man when he feels like going to see a sister and 
her children, often come do'wn at night .. 
Q. Do you know the reason he ·:came at 'night Y 
. . . A. No. He w.anted some money, I reckon. This 
page. 270. ~ boy was driving. and I this bQy had to work the 
-next day, I understand, and he was unable to 
. drive himself; he was in a bad condition. ·· 
·. Q. This Crowder boy, you said, came with himY 
· A. Yes.. · 
· .. Q. Living at the same boarding house he lives at in Nor-
f:~lk?. . . .. 
A. Y.es .. , · 
Q. Had you ever seen the Crowder boy beforef 
A .. No. 
Q. Do you -know Mrs. Crowder Y 
A. Yes. · · .. · .
. Q .. Wher.e did you meet her¥ 
A. I met her here. , . 
Q. You have only known'lier since .YOU have been.here.T 
A. Yes.· lhad no occasion to meet her. I seldom go away. 
I .live ,on a farm and have children and go off to spend a 
day to do shopping and ·go back. .. 
·Witness stood aside. 
Note: ~Court adjourned until 9:20 A. M. tomorrow. 
page 271 ~ April 21st, 1928. 
A. S.. WRIGHT, 
a witness introduced in behalf of the defendant, being first. 
duly sworn, testified as follows: .. 
:DIRECT EXAMINATION. 
By Mr. Bremner: 
Q. Captain Wright,. what is your positio~? .. 
A. Captain of Detectives, Richmond Police· Force. 
Q. Were you in headquarters on the day of December 2;Lst, . 
1927, when you received a report of the bank robbery at 
Chester~ . · · 
A. I was. I;~·, •• 
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Q. Did you receive a description from the officials o~ 
Chesterfield County of the men~ 
A. I did. · 
Q. Have you a record of that description¥ 
A. Yes, sir. 
Q. I hand you a Detective Bureau sheet dated December· 
21st and ask you to read that part of it relating to the de-
scription given at that time of the men who went in the bank. 
Mr. Cogbill: Objection. 
f:he Court: I will let it in. 
page 272 ~ A. "Attorney Cogbill, Chesterfield County: At 
3:12 P. M .. bank at Chester, Virginia, held up this 
afternoon by two white men. No. 1 dark skin white man, 
weight 190. pounds, wearing slouch hat. No. 2 wearing cap, 
looks like Jew, these men traveling in Buick 6 touring Vir-
ginia 6528, curtains up all around.. These men headed to-
wards Richmond, Virginia; had just about time to arrive 
there. Captain Wright and several traffic men responded, 
signaled Hayes, traffic, and all stations notified at 3:17 P. 
M. Garton.'' 
Q. The Hayes referred to in that is Mr. Jim Hayes~ 
A. Director Hayes. 
Q. Motor Vehicle Commissioner~ 
A. Yes, sir. 
Q. Captain Wright, did you on any occasion take ·any 
parties suspected of this crime before officers of the bank 
and, if so, when and whom· did you take there~ 
A. I just couldn't tell the date. We heard of a fellow 
that bought a suit of clothes and paid for it in brand new 
one-dollar bills, bought a hat and new overcoat with new one-
dollar bills, answering this description somewhat. So I took 
him on Sunday night, carried him by Chief Traylor's and 
brought him down to the bank. I don't know his name. We 
call him Bearcat Burrows. 
Q. Did he have a criminal record~ 
A. Yes, sir. 
Q. Where~ 
page 273 ~ A. Baltimore and here. We have had him 
several times. 
Q. Was there any doubt in the minds- of the parties iii 
the Chesterfield Bank· as to whether they did or did not 
think he was the man f 
A. I couldn't tell you. We were in there sometime and I 
didn't want to.:_when I carried him in the bank I delivered 
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him over to the Chief; I didn't want to influence them 
pro or con. 
Q .. Wasn't there some doubt iri their minds as to whether 
it was the man 7 
A. I think it was, but I got clean away. We didn't want 
to influence them pro or con. 
Q. It was some fifteen or twenty minutes before they told 
vou-
w A. No, I don't think it was that much; ten or fifteen min-
utes. 
Q. Did they tell you it wasn't the man? 
A. Yes, sir. 
Q. What kind of nose did Burrows have? Was it a sharp 
nose? 
A. Kind. of sharp. 
Mr. Cogbill: Objection. 
The Court: Just ask what kind of nose he had. 
A. (Continued.) He has a nose something on the order 
of the gentleman there (indicating). 
Q. This gentleman 7 . 
A. Yes, sir. 
page 274 ~ The Court: ·which gentleman? 
Mr. Bremner: Mr. Travis. 
· The Witness: Excuse me; I d<m 't mean no disrespect. 
Q. I hand you here a card ma~rked Special Automobile Re-
port, No. 4418, and on the other side Detective's Report, 
concerning an automobile-a Buick car taken from the Jones 
Motor Company, showing the date December 21st that the 
car was stolen. Please examine that and see if that is a 
record from the Police Department of the City of Richmond 
showing that the car was stolen on the 21st and was recovered 
on the 22nd? 
Mr. Oogbill: I object to the introduction of the paper. 
The Court: Let him read what it is and the jury will draw 
its conclusion as to wha.t it is. 
· A. This is just the usual routine of the office. All auto-
mobiles stolen we take a detailed report of it. 
Q. Is that card a result of the report made at that time? 
A. Yes., sir. · 
Q. Read that to the jury. 
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A. Special Automobile Report. Make of car: Buick tour-
ing car. Motor Number: 1262102. State license: N (') State 
license. Model: 1924. City license: No city license. Serial 
Number: 1210454. Complaint: Jones Motor Company. 
Residence: 1657 West Broad. Telephone number: Boulevard . 
104. Plaee automobile stolen from: Allen Avenue and 
Broad. 
Q. Allen Avenue and Broad-is that the headquarters of 
the .Tones Motor Company~ · 
page 275 } A. I think it is, yes, sir. 
Q. Go ahead. 
A. Date: December 21, 1927, day. 
Q. It says date. What does that date refer to~ 
A. That is the date the automobile is reported stolen. De-
cember 21, 1927, day, between 11 and 12. Suspect: none. 
Officer making report: R. R. Caldwell. Phone Number: 
Madison 1615. The Detective's Report is on the other side. 
Suspect: no suspect. Car recovered where: · Hull S.treet 
city limits, by L. H. Ulrich, December 22, 1927. 
Q. Is Ulrich, the. officer mentioned on that report, con-
nected with the Third Police Station~ 
A. Yes, sir. 
Q. Did you at any time later have any other description 
given you of the men that broke into the Chesterfield Bank 
other than that which you have read to the jury~ 
A. I couldn't say. I have had several thousand cases since 
this and I couldn't say. 
CROSS E·XAMINATION. 
By Mr. Cogbill: 
Q. Captain, you said Attorney Cogbill phoned that de-
scription in to you~ 
A. Yes, sir. . 
Q. What Cogbill was that? 
A. I took it over the phone. I have got my stenographer. 
He has got it just as I have got it. 
· Q. What Cogbill was jU 
· page 276 } A. I supposed I was talking to the Common-
wealth's Attorney. 
Q. Don't you know it was Mr. John Cogbill~ 
A. I don't know, sir. 
Q. Have I ever talked to you about this case~ 
A. Personally~ 
Q. Yes. 
A .. No, sir. 
;. 
I 
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Q. Or by phone f 
A. anly this morning. 
Q. And I asked you this morning if you were comingf 
A. Yes, sir. 
Q. Now about those writings, who prepared those writings T 
Who ~ertified them f Are they certified.¥ 
A. No, they aren't certified, but they are the copies them-
selves-. -They are the orignals. 
Q. Do you ever certify them Y 
A. We don't certify them. 
Mr. Cogbill: I object to those writings. 
The Court: They will go in for what they are worth .. 
Q. Now about this man Burrows, who· did you show him 
to down. at Chester Y • 
A. I went and got Chief Traylor and I turned him over to 
Chief Traylor, as I said a while ago. I didn't ·!}are~I wanted 
to render every assistance posible, but if I undertook to go 
into every case I wouldn't spend time anywhere except in 
court. 
page 277 ~ Q. Did you stay in the room. when they were 
trying to identify him r 
A. I stayed in the room, but I got away from them. I 
didn't want to have any' influence pro or con. 
Q. You didn't take any part in it whatever¥ 
A. No. 
Q. You don't know whether they identified then~ or not T 
A. I heard the argument. It was some question about it. 
This fellow-! think he bought a suit of clothes and paid for 
it in brand new one-dollar bills, bought a $5.00 hat. I sent 
to Hopewell and got him. 
Q. Who was in that room at the timeT· 
A. To be frank with you, I don't know. I think it hap-
pened right there. We we;nt around and look at it. I am not 
trying to evade anything, but it is an- impossibility for me to 
tell you details. 
Q. You don't know what went on there¥ 
A. No, absolutely not. I know they asked him something 
about standing around, looking at him, and asking him about 
being in the post office, something on that order. 
Q. Do you know who asked that question Y . 
A. I think it was a .lady, if I am not much mistaken. 
Q. Was it a young girl or an older woman¥ 
A. I reckon: about 30 years old, as far as I know. 
Q. About 30 years f 
------- --------
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A. Probably; I haven't seen her before or since. 
page 278 ~ By a Juror: 
Q. You say that car was reported stolen on a 
certain date. Would it be possible that the car was stolen 
the day previous to that and the man didn't miss it until 
then~ 
A; I think this car was stolen on the outside of the build-
ing. They were crowded on the inside and brought the~ out-
side and in the afternoon took them back. It is possible but 
in this case I don't think it was probable. When they went 
to look for it they couldn't find it. 
By Mr. Oogbill: 
Q. You don't know that; you just think that~ 
A. No; that was done continually. 
Witness stood aside. 
MRS. L. N. FENNER, 
a witness introduced in behalf of the defendant, being :first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Travis : 
Q. Mrs. Fenner, where do you live~ Where is your home 
at this time~ 
A. In Halifax County. 
Q. North Carolina? 
page 279 -~ A. Yes, sir. 
Q. What relation are you to Robert L. Fen-
ner? 
A. Mother. 
Q. How long have you lived in Halifax? 
A. Since 1883_:.._since I was married. 
Q. When were you married~ 
A. I was married in 1883. 
Q. What official position have you held in Halifax~ 
A. Post mistress. 
Ql. How long were you post mistress 7 
A. Eight years. 
Q. Under what administration? 
A. Under the Democratic administration. 
Q. What president? 
A. Under Wilson. 
,--
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Q. You were post mistress throughout his term while 
he was president? 
A. Yes. 
Q. Mrs. Fenner, where were you born and ra~sed? 
A. In Manchester, Va.-South Richmond. 
Q. What was your maiden name? 
A. Lillian Nelson. 
Q. Of what family of Nelsons? 
A. My father was Thomas Nelson, my brothers Samuel and 
Henry Nelson. 
Q. Mrs. Fenner, state whether or not you saw 
page 280 ~ your son Robert on the night of the 26th day of 
December? 
A. Yes, I saw him. 
Q. Where aU 
A. At Whiteville-my daughter's home. 
Q. Whiteville, N. C.? 
A. Yes. 
Q. Now what passed between you and your son? What 
did he state to you about his visit at his time? Where was 
your son living at that time? 
A. He was living in Norfolk and came down and said he 
·needed a little money and I gave it to him. 
Q. How much money did he want from you? 
A. He wanted $100.00 and I .gave him $50;00; I didn't have 
the $100.00 to give him at that time. 
Q. State whether or not he expressed a desire-a strong 
desire for it or that he really needed it. 
A. He s·aid he could do with the $50.00 at the time and I 
would send him more later. 
Q. How did you give him the money? 
A. In a oheck. 
Q. Have you got the check you gave him? 
. A. It is in my purse in the other room. My daughter is 
in there; she will get it. 
Q. What time was it when Robert. came. where you were? 
A. Well, it was after supper. I don't know just what 
time. 
Q. In the night? 
page 281 ~ . A. Yes, in the night. 
Q. Did he spend the night or go back? 
· A. He went back to Norfolk. I asked him to· spend the 
night because he was sick, but he said he must go back to 
Norfolk. 
Q. Now you said he was sick. What was the matter with 
him? 
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A. He had a terrible throat; could scarcely hear him talk. 
Q. Say that again. 
A. His throat was bad. He had, I suppose, tonsilitis. He 
could scarcely speak; you ·could scarcely understand him; 
couldn't hardly recognize his voice in the next room. That 
is why I insisted on his staying all night, but he said he must 
go back. 
Q. Do you remember who was with him 'I 
A. Yes, it was a boy with him. I really don't remember 
the boy's name. I think it was Crowder. Mr. Crowder, a 
young boy. 
Q. Is this the check you gave Robert that nighU 
A. Yes. 
Mr. Travis:. We offer this check in evidence. 
Note: Filed as Defendant's Exhibit No. 2. 
Q. Now, Mrs. Fenner, what had been your son's COiidition 
of health for several months prior to that time? 
A. Well, Robert was hurt in the navy and he was operated 
on for hernia-rupture and he hasn't been well since. 
Q. Had he been in the hospital? 
A. Yes ; he was operated on in the hospital. 
Q. Do you know about when he got out of the 
page 282 } hospitaH 
A. I think it was sometime the· last of October 
or first of November. I am not sure, Mr. Travis. 
CROSS EXAMINATION. 
By Mr. Coghill: 
Q. Mrs. Fenner, do you know what date that check was 
cashed? 
A. That it was eashed' 
Q. Yes. 
A. I don't know. 
Q. Will you look on that check and see if you :find any hank 
mark as to the date of cashing? 
Mr. Bremner: You look at the date and whatever date you 
say is on it will be· admitted. 
Q. How long have you been in Whitevillei 
A. You mean the last visit 'I 
Q. At the time Bob was there on the 26th. 
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A. Well, I went there in September, I think. 
Q~ Since September? 
A. Yes. 
Q. How many times had Bob been to see you in that timef 
A. Well, I don't know, but several times. 
Q. He had been there a good many times Y 
A. Yes. 
Q. How far is Whitevilie from Norfolkt 
A. I don't know just the distance. 
Q. When did Bob get out of the navy~ 
.A. When did he get out of the navy1 
· Q. Yes. 
page 283. ~ A. Well, I don't know the date. 
Q. I mean what year. 
A. I don't know. When the armistice was signed. I don't 
know the date or year. 
Q. He got out ·soon after the armistice was signed Y What 
had he been doing since tli.at time? 
A:· RobertY 
Q. Yes. 
A. Well, he has been selling lime and farming. 
Q. Farming, toov· 
A. Yes. 
·Mr. Bremner: We obje.ct to this line of examination. We 
argued it last night. 
The Court: I don't know what the line of examination is 
going to be. It is all right, so :far. 
Q. ·Mrs. Fenner, you said Robert got there sometime after 
supper on the 26th. It was in the night-time, I believe you 
said. How long after supper, do you recall 1 
A. I don't recall. There is no reason why I should re-
member. 
Ql. Where were you at the timeT 
A. I was in my room at the time. I. don't know- just the 
time. I was in my room and asleep. 
Q. You were asleep? 
A. Yes. 
Q. Can't you get at about what time he got there T 
A. No, I cannot. 
· Q. It made no impression upon you at all T 
. page 284 ~ A. .At the time? 
Q. Yes . 
.A. No. I knew he came in after I was asleep. 
Q. When had you previous to this given him a check? 
--- ------------
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A. I couldn't tell without looking at my check book. I 
had given him a check sometime about the first of November. 
I suppose, when he came from this hospital. 
Q. Do you know where he lives in Norfolk Y 
A. I really don't know. I haven't been down to see, so I 
don't know. · 
Q. Did I understand you to say you had been to Norfolk 
to see him? 
A. I went to Norfolk to see him when he was in the hospital. 
Q .. Have you been since that time? 
A. No. 
Q. Did you go before· that time? 
A. I went to mv niece's to see him. 
Q. Where was he staying then Y 
A. At the hotel, I suppose. 
Q. At the hotel you suppose? 
A. Yes. 
Q. You don't know where? 
A. No. 
Q. Did he take you to his place of abode Y 
A. No. 
Q. Where did he see you? 
A. At my niece's. 
page 285 ~ Q. Miss Nelson or Mrs. Nelson f 
A. Mrs. Weller. 
Q. Was she a Miss Nelson of Richmond f 
A. Yes. . 
Q. He came there to see you? How long did you stay 
there? 
A. I was there the week-end. 
Q.. Did he tell you where he was living in Norfolk? 
A. No, he did not. . 
Q. Did you know where he was liviJ::tg on the 26th of De-
cember last? · 
A. No, I did not. 
Q. You didn't know where he was living· then? 
A. No. 
Q. Do you know where he was living in September? 
A: I don't know. I can't carry dates in my mind, never 
could in my life. . · 
Q. Did you know where he was living in October of 1927 Y 
A. He was in the hospital in October. 
Q. In the hospital? 
A. Yes. 
Q,. Where was he living in September? 
190 Supreme· Court of Appeals of Vir·ginia. 
Mr. Bremner:· You understand we are objecting to this 
line of examination. I don't oore to argue it, but I want the 
Court to understand we think it is improper because it is 
immaterial and not throwing any light on this case; 
page 286 ~ Q. Do you know where he was living in Sep-
tember? 
The Court: I am going to stop with that. 
Mr. Cogbill: She hasn't answered the question yet. 
Mr. Bremner: I object to that question. 
Jury out. 
Mr. Bremner: Here is why we object: first, that it is im-
material; second, that I cannot conceive of any reason why 
it should be proper evidence. If the Commonwealth '·s Attor-
ney is trying to establish the fact that Mr. Fenner was some 
place where good citizens ought not to be, and I don't know 
that· he is, then it is making an indirect a.ttaek on his repu-
tation. 
The Court: I am going to let it in simply for the purpose 
-this witness said that he was there in 8eptember to see 
her and I am going to stop it right there and not let it go any 
further and you can except. 
Mr. Bremner: All right; we except. We had better get 
her answer. 
The Witness: I couldn't say to save my life whether he 
was at home or in Norfolk. 
Mr. Cogbill: The answer isn't responsive to the question 
where he was living. 
The Court : She said she couldn't tell. 
Mr. Cogbill : I would like to have the answer 
page 287 ~ responsive to my question where he was living. 
The Court: That is her answer and you can 
take it and show· it before the jury. · 
Mr. Cogbill: I would like to ask this question then. 
By Mr. Cogbill: 
Q. Where was he living in ·September? 
The Court: If you don't know, say so. 
The Witness: I don't know, Judge. 
The Court: That is as far as I will let it go. 
Jury in. 
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The Court: Read the question and answer. 
(Stenographer reads as follows:) 
Q. Do you know where he was living in September? 
A. I couldn't say to save my life whether he was at home 
or in Norfolk. 
Q. Where was he living in September? 
A. I don't know. 
By Mr. Cogbill: 
Q. Mrs. Fenner, what did you say was the lady's name that 
you visited in Norfolk? 
A. Mrs. ·weller. 
Witness stood aside. 
page 288 } Mr. Bremner: We offer in evidence the hotel 
register of the Monticello Hotel, Norfolk, Vir-
ginia, of December 21st, 1927, on which the names of John 
T. Biggs and D. D. Stalls appear and two cards numbered 
19910 and 19909 showing the charges against the two gentle-
men mentioned and showing that their departure from the 
hotel was on December 22nd. 
The Court : All right. 
Note: Filed as Defendant's Exhibits Nos. 3 and 4. 
Defense rests. 
page 289} JOHN COGBILL, 
a witness introduced in rebuttal by the prosecu-
tion, being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Cogbill: 
Q. Mr. Cogbill, where do you live T 
A. Chesterfield courthouse. 
Q. What is your occupation? 
A. Attorney at Law. 
Q. It has been testified here by Captain Wright of the 
Richmond Police Force that Attorney Cogbill phoned a de-
scription of the men who entered the Bank of Chester on 
December 21st and that I was the one. ·Will you please state 
to the gentlemen of the jury whether I was the one. 
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A. No, I was the one that phon~d the Richmond police on 
the afternoon of the 21st about three-thirty from West's 
store down here at :B.,alling Creek about three-thirty on the 
afternoon of the 21st. 
Q. When did you see me on that day't 
A. I saw you that afternoon approximately around six-
thirty when I came by your house and notified you that the 
hank had been robbed. 
Q. So far as ou know was that my first information that 
the hank was robbed~ 
page .290 ~ A. You so stated to me. 
Q. That was around six-thirty~ 
A. Yes. 
Witness stood aside. 
A. T. TRAYLOR, 
recalled in rebuttal, testified as follows : 
DIRECT E·XAMINATION. 
By Mr. Cogbill: 
Q. Mr. Traylor, it has been testified here by Captain 
Wright that he came by your house and brought a suspect by 
the name of Bearcat Burrows and in company with you went 
to the Chesterfield County Bank for these people to identify 
him. The Captain stated that from the discussion there there 
seemed to be some doubt about the identification of this man. 
What do you know about thaH . . 
A. Captain Wright came by and brought Burrows. I got 
in the ear and went with him down there. We went to the 
bank and Mr. Ellison and Mr. Truehart was at the bank and 
we carried Burrows in. 
Q. Was Mr. Saunders along~ 
A. I don't think so. I never seen him and as soon as Mr. 
Ellison looked at him he said no, he isn't the man at all. 
Q. Just as soon as he looked at him? 
page 291 ~ A. Yes, sir, he said, ''No, he isn't the man at 
all". 
Q. Who else was in the bank at the time, do you know? 
A. Why, some ladies come in. I think Mr. Graves and 
Mrs. Graves came in at the time-I know Mrs. Graves did 
and maybe two or three others. I know Mrs. Graves did be-
cause I spoke to her. 
Q. Did they express any doubt about the man? 
A. They said he wasn't the man. 
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CROSS EXAMINATION. . 
By Mr. Bremner: 
Q. Mr. Traylor, the night that you went for Mr. Fenner 
in Norfolk didn't you testify that he did have a check on 
him a.t that time and he asked you to cas'b. iU · 
A. He said he had one. 
Q. And you said you forgot about it when you got to Rich-
mond? 
A. I forgot to get it cashed for him. I told him I would 
help him get it cashed and I never thought of it. 
Q. Did he tell you it was his mother's check? Didn't he 
tell you that? 
A. I think he did. . . 
Q. That he had his mother's check and wanted you to cash 
it? 
A. Yes, sir. 
Q. And that was on him in Nor folk when he was arrested Y 
A. Yes, sir. 
Witness stood aside. 
page 292 ~ L,EON NORWITZKY, 
being recalled in rebuttal, testified as follows: 
DIRECT EXAMINATION.' 
By Mr. Cogbill: 
Q. Mr. N orwitzky, it has been testified to here by Mrs. 
Annie Crowder that you advised her and told her not to tes-
tify in this case .. Is that true or not? 
A. No, sir.· 
Q. Have you ever stated anything to her about testifying 
in this case? 
A. No, sir. . 
Q. Mr. N orwitzky, do you :Know the general reputation of 
Mrs. Annie Crowder for truth and veracity in the community 
in which she lives Y 
A. I do. 
Q. What is it? 
A. Bad. 
Q. From what you know of her reputation would you be-
lieve her on oath? 
A. I would not. 
Q. What is Mrs. Annie Crowder's reputation as being a 
woman of immoral character?· 
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Mr. Bremner: We object. 
The Court: He stated he wouldn't believe her on oath. I 
think that is as far as he can go. 
page 293 ~ Q. It has been testified to here by Mrs. Annie 
Crowder that she was not a woman of immoral 
character. Is that true or noU 
Mr. Bremner: We object to that as beating the devil 
around the stump. You just ruled he couldn't answer the 
other question. 
The ~Court: I think so. I think all he can testify is as 
to general reputation as to truth and veracity. 
Mr. Cogbill: Mrs. Crowder was asked those specific ques-
tions and denied them and I have a right on rebuttal to prove 
them. 
Jury out. 
Mr. Bremner: As I understand the rules of evidence in 
attacking a witness it can be done in two ways: it :first can 
he done in connection with any fact bearing directly on the 
case by laying the proper foundation and later having wit-
nesses to contradict the witness. That is one way. The 
other way if you want to attack a witness is that you can get 
his general reputation as to truth and veracity. That is an-
other way. But when the Commonwealth Attorney attacks 
a witness on the stand concerning specific acts he is bound 
by that answer and it is not proper to come in and have a 
witness contradict it. For that reason we re-
page 294 ~ speetfully submit it is not proper. lt is proper 
whether the foundation was laid or not to have 
a witness go on the stand and testify he wouldn't believe 
a particular witness on oath and that her reputation for 
truth and veracity is bad) but it is not a question here cer-
tainly before the jury as to what her reputation is about her 
virtue and as he asked her that question he was bound by the 
answer. 
The Court: The question in the form aske-1 is ruled out 
as to specific acts, but you can ask what her general repu-
tation is. 
Mr. Cogbill: Then I will ask this question: What is the 
general reputation of Mrs. Annie Crowder as being a woman 
of immoral character~ 
Mr. Bremner: I object to that for the reasons stated and 
another is this: Suppose she has the worst reputation in 
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the world, it doesn't necessarily mean she knows it and how 
can that give any enlightenment to the jury because she said 
she didn't have that reputation. 
The Court: I think that is competent and I am .going to 
let it in. 
Mr. Bremner: We except for the reasons stated, that it 
is immaterial, improper and the proper foundation not laid. 
page 295 } Jury in. 
By Mr. Cogbill: . 
Q. What is the general reputation of Mrs. Annie Crowder 
as being a woman of immoral character Y 
A. Bad. 
Q. What is the reputation of Mrs. Annie Crowder as being 
a frequenter of houses of prostitution and assignation com-
monly known as whore houses Y 
The Court: Ruled out. 
Mr. Bremner: I ask that you instruct the jury to dis-
regard it. 
The Court: You will disregard that question. 
Q. Now, Mr. Norwitzky, it has been testified to here by 
Mrs. Annie Crowder that when she came to the station house 
on the night after the evening on which you arrested Mr. 
Fenner on the charge from Richmond or Chester that as 
she approached the cell door Mr. Fenner threw a paper in 
her face and she picked it up and saw in there a picture of 
Fenner as being charged with the robbery of the Chesterfield 
County Bank. Is that true or not 2 
A. Positively not. 
Q. Why do you say that¥ 
A. Because it would have been impossible for him to have 
it at that time. 
Q. Tell the jury why. 
A. Well, the Police Court of the City of Norfolk opens at 
nine o'clock. The first thing they reach is the 
page 296 } motion docket; that is practically half an hour 
at the shortest and that makes it nine-thirty-
Mr. Bremner: My objection is this, that Mrs. Crowder tes-
tified that when the extra paper was out that it was at night 
when she went down there, that it was an ·extra paper out 
about the arrest and the bank robbery. Now he is stati.Jtg 
something about a paper in the morning at the Police Court. 
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The Court: Objection overruled. Counsel for the accused 
excepts for the reasons above stated. Now let the witness 
proceed with his answer. 
A. (Continued.) I don't know in just what order the first 
case came up, but the first case came up in Police Court the 
morning of the 30th, the same morning, ·and he was later ar-
rested that day. I didn~t get out of Police Court, never do, 
until between eleven and twelve o'clock or around noon-time·. 
I left Police Court and went home. I came back and it was 
later that evening or afternoon, as I stated before, that I 
arrested Fenner on the second charge. 
Q. On ·the charge from Richmond? . . 
A. Yes; sir, the charge I have reference to and it couldn't 
have gotten to the paper and I myself didn't know the date,. 
nor time, nor anything else to give to .a newspaper. 
Mr. Bremner: Is that responsive to the question? If you 
are going 'to permit the witness to go over the 
page 297 ~ whole thing again, then we can go over ·it again. 
The Court: I am letting this in and it is ad-
missible and you can except. 
Mr. Bremner: I am not objecting to the admissibility, but 
I do object to it that he is simply repeating what he went 
over' yesterday. 
The Court: I think he has answered the question and that 
is far enough. 
Mr. Cogbill: He hadu 't finished. 
A. (Continued.) I was stating that I couldn't give it to a 
newspaper because I didn't know it myself. 
Q. No newspaper had come out at that time? 
A. Positively not. It was afternoon when we got hold of 
him. 
Q. When did the picture come out in the newspaper? 
\A. I ramember a Richmond picture coming out in the 
newspaper, not a local picture. 
Q. Not a local picture? 
A. No. 
Q. When was that, do you recall f 
A~ In the Virginian Pilot a day. or so later. 
Q. After the day of the arrest 7 
A. Oh, positively. The Virginian Pilot was not even pub-
lished the day before the arrest-I don't mean not published, 
hut it was published before the time. 
~------------
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page 298 ~ ·cROSS EXAMINATION. 
By Mr. Bremner: 
Q. Mr. Norwitzky, will you on your oath swear to this 
jury-- . 
A. Now see here. I am already under my oath and I ap-
preciate. what my oath is in everything I do. That will an-
swer for everything I say. I am under my oath. 
Q. I thought you might have forgotten it. 
A. I haven!t forgotten it. 
Q. Will you state here that the Norfolk paper-the even-
ing paper did not carry an account of the arrest of -Robert 
Fenner and a story about the bank robbery in Chester and 
that that paper was in the cell of Robert Fenner, having_ been' 
handed to him by a police officer prior to ten or eleven o'clock 
that night? 
A. That is a different question that was asked previous .. 
Q. You needn't bother about· that. You understand my-
question? 
A. I understand your question perfectly and I am going 
to answer your question perfectly, that the extra paper you 
are speaking of is the final edition of the Ledger Dispatch 
which goes to press around five o'clook in the evening every 
evening. That is what is called the five o'clock edition. I 
positively swear and I know what I am swearing to and I 
know I am under oath that there was positively no picture of 
Fenner in no five o'clock paper of the 30th. 
Q. You know I didn't say anything in my question about a 
picture. I asked you if you on your oath would 
page 299 ~ tell this jury that the Ledger Dispatch last edi-
tion did not -carry a story of Bob F'enner 's ar-
rest and a story of the Chester bank robbery and that paper 
was in the possession of Bob Fenner before he was carried 
to Richmond? · · 
A. I wouldn't swear it wasn '·t. 
Q: Don't you know it is a fact that the day of the arrest, 
namely: the 30th, that the Ledger Dispatch did carry a 
story? · 
A. No, I don't kn.ow. 
Q. You wouldn't say it didn'U 
A. I didn't say that. 
Q. Didn't you in answer to Mr. Cogbill's question try to 
· make this jury believe that no story was published the day 
of his arrest by any paper? 
A. I did not. 
Q .. You didn't try to tell the jury thaU 
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A. I did not. 
RE-DIRECT EXAMINATION. 
By Mr. Cogbill: 
Q. You answered my questions specifically? 
A. You asked-and the question can be read right there 
to see-it was a question as to a picture. 
Q. And you answered it as to a picture? 
A. Positively. 
Witness stood aside. 
page 300 ~ D. A. WEISBROD, 
being recalled in rebuttal, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Cogbill: 
Q. Mr. Weisbrod, it has bel'n testified .to here by Mrs. 
Annie Crowder that on the night after the evening of the 
arrest of Mr. Fenner on a charge in Chester that she came 
to the station house where he was incarcerated and went to 
the cell door or in the door and as she approached the door 
he threw a newspaper in her face bearing a picture of said 
Robert L. Fenner with a story in said paper. Is that true 
or not? 
A. The account wasn't in the afternoon paper. 
Q. What?. 
A. The account of his arrest wasn't in the afternoon pa-
p~ . 
Q. Was there any picture in the afternoon paper? 
A. No, his picture didn't appear. until a .couple of days 
later. 
Q. Were you at the station house when she came in there T 
A .. Yes, I was in there. 
CROSS EXAMINATION. 
By Mr. Bremner: 
Q. I thought you testified yesterday when I examined you 
that you had hidden yourself and couldn't see what went on· 
in front of the cell when Mrs. Crowder went 
page 301 ~ there. · Didn't you testify to that yesterday T 
, A. I did. 
·Q. You state on your oath that one of the Norfolk even-
ing papers didn't carry a story on the evening of December 
Robt. L. Fenner v. Commonwealth of Virginia. 199 
30th about the arrest of Bob Fenner and the Chester bank 
robbery~ 
A. It did not to the best of my recollection. The first ac-
count I saw in the paper was the morning paper of the 
31st. 
Q. I am not asking about what you saw. I am asking if 
on your oath you will tell this jury that the Norfolk evening 
paper of December 30th, 1927, the day on which Robert .],en-
ner was arrested, didn't carry in its last edition a story of 
the arrest and an account ·Of the bank robbery at Chester~ 
A. If it did I didn't see it and I generally read the daily 
paper every day. 
Q, When you answered Mr. Cogbill and said it didn't ap-
pear you simply meant you didn't see iU 
A. I didn't see it. 
Q. You don't know whether it was published or noU 
A. If it was in there I would have seen it. 
Q. You always read them~ 
A. Yes. 
Q. You are willing-I am giving you fair warning-you 
are willing to state on your oath, as you are now, that the 
evening paper, last edition, on the day of Fen-
page 302 ~ ner's arrest concerning this robbery at Chester 
didn't carry a statement of the arrest and the 
bank robbery? 
A. I told you I didn't see it in the evening paper. 
Q. I know you said you didn't see it and you answered Mr. 
Cogbill it wasn't init. Do you mean to tell the jury that you, 
as a detective, because you didn't see a thing you are willing 
to come here and swear on your oath it wasn't in iU 
A. I said to the best of my recollection it wasn't in there. 
It is humanly possible for anybody to make a mistake. 
Q. Is it possible for you to make one¥ 
A. I am simply human. 
Mr. Cogbill: I don't see any occasion for that remark. 
Mr. Bremner: I think there is, he was so positive. 
Q. You knew yesterday or last night that Mrs. Crowder 
testified to that, didn't you~ 
A. I did not. 
Q. When was the first time you knew iU 
A. When Mr. Oogbill told me .. 
Q. You never heard of it before~ 
A. No.-
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Q. Yet you will. go on the stand and testify as to the eon-
tents of a newspaper ,some three or more months .ago? 
A. I can explain why my attention would be e~Iled to that 
item in the paper if you want me to. 
Mr. Cogbill: Go ahead. 
page 303 ~ A. (Continued.) The first arrest was by Spen-
cer and myself. The ar·rest for this Chesterfield 
job was made by Mr. Norwitzky and when the aooount came· 
out in the newspaper it only mentioned Mr. Norwitzky's name 
and we commented on that fact. 
Q. And you and Mr. Spencer worked it upY You got the 
tip? . 
A. The first tip. 
Q. Don't you know, as a matter of fact, Mr. Jim Hayes 
told Mr. Harrison of your Norfolk police to arrest him, that 
you didn't have any tip; that Mr. Jim Hayes told on the stand 
yesterday that he told Mr. Harrison of your city to arrest 
Fenner? 
A. We work on our own initiative. 
Q. Is Mr. Harrison an officer of N orfolld 
A. He is. 
Q. Tell the jury isn't. it a fact that Mr. Hamson, through 
an express instruction from Mr. Jim Hayes, head of the 
Motor Vehicle Commission, had Fenner arrested and not you 
and Mr. Spencer on a tip Y Look at this jury and tell them 
who is correct T 
A. That would be hearsay. Mr. Hayes gave us some in.,. 
formatjon, but we had a tip on Fenner long before that. 
Q. If you had a tip on him why didn't you do· it before Y 
A. Because we didn't want him to get away. 
Q. Yet he was in court the very day before, arrested for 
. vagrancy, and you and Spencer had a tip Y 
page 304 ~ A. That is why he was in court because we 
didn't want him to break a box in our town. 
Q. Weren't you with Norwitzky when he was .arrested? 
A. Yes. 
By Mr. Cogbill: 
Q. You were not with him the last timeT 
A. No. 
By Mr. Bremner: 
Q. When did yorr have the tip on him 1 
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A. For a couple of weeks, that he was hanging around 
Norfolk. 
Q. Didn't you arrest him on the vagrancy charge and 
wasn't he dismissed in court on the morning of the 30th~ 
A. He was dismissed. 
Q. And he was arrested on the evening of the 30th, wasn't 
he~ · · 
A. He was. 
Q. Which was on the information of Officer Harrison of 
iN orfolk which he received from Jim Hayes¥ 
A. That is why he was picked up on the Chesterfield tip. 
RE-DIREOT EXAMINATION. 
By Mr. Cogbill: · 
Q. You said. he was picked up on the Chesterfield tip on 
information from Mr.· Harrison. What were you referring 
to~ 
A. We had a tip that he was in Norfolk and that he was a 
bad man and might knock a box off. 
Q. Your tip was that he was in Norfolk and might knock a 
safe~ 
· page 305 ~ A. Yes. 
Witness stood aside. 
GEORGE W. SMITH, 
a witness fntroduced in rebuttal by the prosecution, being 
first duly sworn, testified as follows: 
DIRECT :BJXAMINATION. 
By Mr. Cogbill: 
Q. Mr. Smith, what are your initials 1 
A. G. W. 
Q. You are George W. ~ 
A. George Washington Smith. 
Q. Where do you live~ · 
A. Boylrin, Va. 
Q. Were you in the locality of Boykin on the 23rd of De-
cember last 7 
A. Yes, sir. 
Q. What was y_our occupation at that time? 
A. Star route mail carrier. 
Q. Mr. Smith, it has been testified to here by Mrs. Annie 
r -- .. 
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Crowder that Robert L. Fenner was in Norfolk on December 
23rd at 8 :15 in the morning. Is that true or not Y 
Mr. Bremner We object. 
page 306 ~ Jury out. 
Mr. Bremner: Now let him answer the question. 
A. It is not true. 
Mr. Bremner: I understand this man is going to try to 
attach Mr. Fenner to another erime. Mr. Webb of the post 
office department told me about a certain matter that Fen-
ner was suspected of being connected with· in Boy kin. Now 
if counsel for the defendant knows that is coming out it is 
not only his ri·ght but duty to eall the Court's attention to 
it and if the defendant's counsel can show the Court at any 
time that evidence that might be absolutely prejudicial to 
the accused is coming out I respectfully submit it is the duty 
of. the Court to permit us to examine the witness or have the 
Commonwealth's Attorney do so so that the matter will not 
be broug·ht before the jury to the prejudiee of the accused if 
it is improper. · 
The Court: Bring back the jury and at the proper timE 
I will rule on it. I can't anticipate what is ~oing to hap-
pen. . 
Mr. Bremner: We except to the Court not permitting us 
to examine the witness. 
Jury in. .< 
The Oourt: Read the question and answer . 
• 
page 307 ~ (Stenographer reads as follows:) 
Q. Mr. Smith, it has been testified to here by Mrs. Annie 
Crowder that Robert L. Fenner was in Norfolk on Decem-
ber 23rd at 8 :15 in the morning. Is that true or noU 
A. It is not true. 
By Mr. Cogbill: 
Q. M-r. Smith, will you tell the gentlemen of the jury why 
that is not true? 
Mr. Bremner: We object. 
- --~---~~--~~~-
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The Court: Gentlemen of the jury, retire. 
Jury out. 
Mr. Bremner: Now I want to hear the answer. 
A. On the 23rd I left Boykin, Virginia, with the mail and 
about three and a half miles from Boykin about 8 :15 as near 
as I can come to it-I was supposed to leave there at seven-
thirty, but the morning train was late. I left there· and went 
through the low ground and I was held up by a man stand-
ing beside his car in the middle of the road-pretty near in 
the middle of the road, headed the way I was going. The 
man was standing at the front fender with his hands in his 
pocket, had on an overcoat. I blew my horn as I come around 
the curve about 40 yards away and he took his hand out and 
waved me on by. I had a very close place to pass, a pile of 
brush on the left. So I slowed down to go by 
page 308 ~ and :just as I got close to the back end of his car 
he pulled out a gun and threw it on me and told 
me to stop and throw my hands up. I did. I stopped the 
car pretty near even-I was just a little bit behind. The car 
stopped and this man stepped .out of his car. 
Q. What manf 
A. That man sitting over there. 
Q. Sitting next to Mr. Travis¥ 
A. Yes, sir. 
Q. Are you positive that is the man? 
A. He stepped out of the car and stepped over on my car. 
He ripped the mail bag open and took a package-two of 
them, tied together ~th some string, taken it in his hand 
and stepped back in the car and started his motor and the 
other fellow when he got through searching me he threw up 
the hood on my car and snatched the wires off it and got in 
the car and went away. 
Mr. Bremner: Do you want to hear argument¥ 
The Court: Yes, because I am going to let it in. 
Mr. Bremner: We are going to ask that subpoenas be is-
sued for Mr. Webb, the post office inspector; Sergeant John-
son of the city jail, Mr. O'Connor of the city jail, Sergeant 
Sa under's son-John Saunders, I think his name is; Mr. 
Dewit Felvey who is now in the city jail. 
The Court: I asked whether you were prepared 
page 309 ~ at the beginning. I will do the best I can. ' 
Mr. Bremner: How could we prepare for a 
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thing like this wh.en we didn't know it? It is going off on a 
collateral matter that means if this goes before the jury that 
on sur-rebuttal we have a right to have such witnesses here 
as can show that this man is mistaken. 
The Court: That is true. 
· Mr. Bremner: If it had any substantive value on this case, 
if it had any probative value and we were not prepared to 
meet it then our hands are tied, but here is a matter, a crim-
inal matter as serious as the one for which he is being tried, 
allowe~ to go to the jury and it is just as important as far 
as the defense of this man goes that he have the right to 
prepare a defense to this matter. 
The Court: I am going to let the question and answer come 
in and I am going to let you -get these witnesses here if pos-
sible. I am going to put every means at your hands. 
Mr~ Bremner·: There is no way we can get them here to-
day. We have certainly to go to Boy kin. 
The Court : Go ahead I am not going to let this be taken 
as a surprise, but I am going to let that testimony go in be-
fore this jury. You have brought a witness here 
page 310 ~ that stated that he. was in Norfolk at this time. 
Here comes a witness and states that-he wasn't 
at Norfolk, but at Boykin at this time. 
Mr. Bremner: He has stated he was .at Boy kin, but he 
doesn't have to state the facts concerning any crime. 
The Court: If you will admit that this man was at Boy-
kin-
Mr. Bremner: Of course, I will not, but I say this in order 
to get through with this trial that the witness can state he 
was at or near Boykin that day. 
The Court: You will admit this witness here will state that 
and you won't cross examine him on that question Y 
Mr. Bremner: Of course, I won't; I have better sense than 
that. · 
The Court: That is the position you are in and I am going 
to put everything at your service to -get those witnesses here 
if possible. 
Mr. Bremner: I think I can show you some authorities-
The Court: I don't need any authorities to rule on this 
proposition. I am going to let it in. 
Mr. Bremner: I want to get my objections in the record; 
If Your Honor please, our objections are these: 
page 311 ~ First, that the statement if made by MroS. Crow-
der that the defendant was in Norfolk on the 
23rd of December, 1927, was brought out on cross examina-
tion by the Commonwealth and was not introduced as evi-
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dence by the defendant; therefore, it is improper as a state-
ment brought out by the Commonwealth cannot be contra-
dicted in the manner it is attempted to be contradicted 
now or in any manner. That is the first reason. The 
. second reason· is that it is well established, in my opinion, 
that in the trial of a man charged with one c.rime the intro-
duction of evidence tending to prove another crime or crimes 
is always improper for any purpose. It is improper, first, 
because it prejudices the jury in such a manner that regard-
less of any instruction the Court might give it cannot be 
erased from their minds. It is improper for the reason that 
the defendant is entitled to meet that statement and that he 
·finds himself at this time absolutely unable to do unless the 
case was continued for several days. It is a matter of im-
portance. It is improper because the defendant had no no-
tice. We could not conceive that any such testimony would 
be introduced and therefore are not prepared to meet it. 
It is improper because it is an attack on the repu-' 
page 312 ~ tation and character of the accused and therefore 
ought not to be allow0d because it is a rule that, 
so far as I know, can never be violated that tb.e character or 
reputation of the accused cannot be brought in issue unless 
clone so by the defendant himself. The record in this case 
shows it has not been done and yet the Commonwealth's At-
torney is attempting by thi·s witness to prove that this man 
is guilty of another felony and therefore it is improper for. 
that reason. For the last reason stated I think it shows 
clearly in my judgment that it should not be permitted, cer-
tainly the firl?t reas.on that the information was not brought 
out by us from Mrs. Crowder, but brought out by the Com-: 
monwealth 's Attorney himself, that it ought not to be per-
mitted for that reason. I therefore respectfully ·submit, sir, 
if that evidence is admitted that no evidence I can conceive 
of can be more prejudicial and that such prejudice is fatal 
and ought not to he allowed and respectfully ask that you 
not permit the answer to be given to the jury. 
The Court: Objeetion overruled. 
Mr. Bremner: Exception. I am going to ask that a sub-
poena be issued for those gentlemen in Richmond. 
The Court: Mr. Bremner, just let the record 
page, 313 ~ show that the Court would put at your service 
every means in its power to have these witne·sses 
here. 
Mr. Bremner: After this evidence comes in we move to 
continue the case until Monday morning or Tuesday morn-
~~ . 
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The Gourt: That motion is overruled. 
Mr. Bremner: The reason why we are asking for the con-
tinuance and the reason for our exception to the ruling made 
by the Court is that it is absolutely impossible for us to pro-
ceed to examine the witness who is now going to be permitted 
to testify before the jury. We ask that the subpoena be is-
sued for those witnesses. 
Mr. Cogbill: I ask for a subpoena for Mr. Kahn of :Nor-
folk. 
The Court: I can't get him here from Norfolk. 
Mr. Cogbill: I am entitled to him. These people claim 
they are taken hy surprise . 
. The Court: I am going to give you every chance to get 
him here. If you have a man to get him from Norfolk that 
is all right. If you concur in the motion to continue the 
case-
Mr. Cogbill: I do not. 
The Court: Just send somebody in to Richmond. 
Mr. Cogbill: I want to be heard about this witness com-
ing up. . 
page 314 ~ 'J.lhe Court: I ·am going to give you the same 
right. 
Mr. Cogbill: I want to say to the Court there is no reason 
why the other side shouldn't have them, but- · 
The Court: I am g·oing to let them have them. Just go 
·along with the trial. 
Note: It was understood that the witness' answer would 
be. as follows: ''Because he along with another. man stopped 
on the road near Boykin and I saw him there at that time 
about 8:15 o'clock in the morning of December 23rd, 1927." 
Jury in. 
The Court: Read the questions and answers. 
Mr. Bremner: We except to the ruling. 
(Stenographer reads as follows:} 
Q. Mr. Smith, will you tell the gentlemen of the jury why 
that is not so? 
A. Because he along with another man stopped on the 
road near Boykin and I saw him there at that time about 
8:15 o'clo-ck in the morning of December 23rd, 1927. 
Q. Why do you say this? 
A. Because I met him on the road near Boy kin about 8:15 
----------------
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~'clock in the morning of December 23rd, 1927, and had a 
conversation with him there. · 
Q. And you ident_ify ·ilie accused as the man. 
:page 315 } you met that n.mrning? · 
A. Yes, ~if.'" 
Q. How far is Boykin-is it Boykin or Boydton.~ 
A. Boykin. 
Q. From Norfolk? 
A. 54 miles. 
Witness stood aside. 
Testimony concluded. 
Teste : This 18th day of June, 1928. 
'· t::.· •• ..... 
EDWIN P. OOX, 
Judge of the Circuit Court of 
Chesterfield County. 
page 316 } Virginia: 
In the C:lrcuit Court of Chesterfield County. 
I Commonwealth 
v. • ~ ·! ;. 
IRobert Lee Fenner. 
DEFENDANT'S CERTIFICATE OF E~CEPTIONS 
NO. II. . 
Upon the trial of this case the Oourt gave the following in~ 
structions, designated as instructions Nos. 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10 and 11, which read as follows: 
(1} 
The Court instructs.the jury that these are all instructions 
of the Court, are to be read and considered together, and con-
. tain the law of the case, and,, in considering the case, the jury 
are bound by the ·evidence and the law. 
(2) 
The Court instructs the jury, that if they' believe from the 
evidence beyond a reasonable doubt, that the accused armed 
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with a deadly weapon, entered the banking house as ·charged 
in the indictment, with intent to commit larceny of money,. 
bonds, notes or other evidences of debt located in said bank-
ing. house, then yon must find him guilty, and fix. his punish-
ment at death, or by confinement in the penitentiary at not 
less than five nor more than eighteen years. 
(3) 
The Gourt instructs the jury that the credibility of the 
witnesses is a question exclusively for the jury, and the law 
. is that, where a number of witnesses testify, directly opposite . 
to each other, the jury is not hound to regard the weight of 
evidence as equally balanced. The jury. have the right t() 
determine from the appearance of the witnesses on the stand,. 
their manner of testifying, and their apparent candor and 
fairness, their apparent intelligence, or lack of intelligence, 
· and from all the other surrounding circum-
page 317 ~ stances appearing on the> trial, which witnesses 
. are more worthy of credit, and to give credit 
accordingly. 
(4} 
The Gonrt tells the jury, that in determining the credi-
bility to be given to the testimony of. different witnesses in 
this case, they are authorized to take into consideration the 
reason or motive or interest such witness or witnesses, if any, 
she or he may have for testifying as he or she has testified. 
(5) 
The Court .instr.ucts the jury that in order to convict the 
accused, as charged in the indictment, -the evideljce must not 
only be consistent with the guilt of the accused, but it must 
·,be inconsistent with every reasonable- hypothesis of the in-
nocence of the accused, ·and if said evidence is consistent with 
any reasonable hypothesis of his innocence, then they must 
ifi.nd him not guilty. 
(6) 
The Court instructs the jury that the law presumes every 
person charged with crime to be innocent until his guilt is 
Mtablished by the Cominonwealth beyond a reasonable doubt, 
and this presumption of innocence goes with the accused 
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·through the entire case, and applies at every stage thereof; 
and if, after having heard all of the evidence in this case, the 
jury have a reasonable doubt of the guilt of the accused upon 
the whole evidence, or, from said evidence, as to any f·act 
essential to prove the charge made against him in the indict-
ment; it is their duty to give the prisoner the benefit of such 
reasonable doubt, and find him not ,guilty. 
(7) 
The Court instructs the jury, as a matter of law:, that in 
considering the case the jury ·are not to go beyond the evi-
dence to. hunt up doubts, nor can the jury go outside of the 
evidence to hunt up inferences of·. guilt, nor must they en-
tertain such doubts as are merely chimerical or conjectural. 
A doubt, to justify an acquittal, must be a rea-
page 318 ~ sonable doubt, and it must arise from a candid 
and impartial investigation of all the evidence 
in. the case, and unless it is such that, were the same kind of 
doubt interposed in the graver transactions of life, it would 
cause a reasonable and prudent man to hesitate and pause, 
it is insufficient to authorize a verdict of not guilty. If, after 
considering all the evidence, you can say that you have an 
abiding conviction, of the "truth of the· charge, you are satis-
lfied beyond a reasonable doubt. 
(8) 
The Court instructs the jury that the prisoner is presumed 
to be innocent until his guilt is established beyond a reason-
able doubt and he is not to be prejudiced by the inability' of 
the Commonwe·alth to point out any other criminal agent, 
nor is he called upon to vindicate his own innocence by nam-
ing the .guilty man. He rests secure in that presumption of 
innocence until evidence is adduood which establishes his 
;guilt beyond a rea;sonable doubt, and whether such evidence 
be direct or circumstantial it must be such .as excludes any 
reasonable hypothesis of the innocence of the prisoner. 
(9) 
The Court instructs the jury that so far as the identity of. 
the defendant is concerned, that if they believe· from the evi" 
dence and the circumstances proven, that there is a reason-
a:ble doubt as to whether the witnesses might not be mistaken 
as to his identity, then the jury cannot convict the defendanti 
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the evidence and circumstances tending to establish his iden-
tity must be such as, with other testimony, produces a de-
gree of certainty in the minds of the jury so great that they 
have no reasonable doubt as to the identity of the d1,3fendant: 
(10) 
The Court instructs the jury that the law presumes the 
defendant to be innocent until he is proven guilty as charged 
in the indictment by the evidence beyond all reasonable doubts 
and to the exclusion of every reasonable theory or hypothesis 
consistent with the innocence of the accused. This 
page 319 ~ presumption of innocence goes with the defend-
ant throughout the whole case and applies at 
every stage thereof, so that unless the jury have an abiding 
conviction beyond a reasonable doubt as to the guilt of the 
accused, they should find him not guilty. 
(11) 
The Court instructs the jury that although the burden 
rests upon the Commonwealth to make out its case against 
the accused to the exclusion of any reasonable doubt, yet, 
where the accused relies upon or attempts to prove an alibi 
in his defense, the burden of proving the alibi rests upon 
him. 
"Which the Court certified were all of the instructions given 
in this case. 
. The Oourt further certifies that Instruction No. 1 was 
;given by the Court of its own motion. That Instructions Nos. 
2, 3 and 4, 7, a.nd 11, were given at the request of the Com-
monwealth a.nd that instructions 5, 6, 8, 9 and 10 were given 
at the Tequest of counsel for the accused. 
Teste: This 18th day of June, 1928. 
page 320 ~ Virginia: 
EDWIN P. COX, 
Judge of the Circuit Court ot 
Chesterfield County. 
In the Circuit Court of Chesterfield County. 
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Commonwealth 
v. 
Robert Lee Fenner. 
DEFENDANT'S CERTIFICATE OF' EXCE·PTIONS' 
NO. III. 
The Court gave instruction No. 11 set out in Certificate of 
iillxceptions No. II, which is here referred to and made a part 
of this Certificate of Exception, at the request of the Attorney 
for the Commonwealth, over the objection of the ·accused 
upon the following grounds: (1) That the same is misleading 
to the jury, in that no burden rests upon the accused to prove 
his innocence, but that the burden to establish his guilt rests 
upon the Commonwealth at all times, and at all stages of 
the case, and that the burden rests upon the Commonwealth 
to prove that the accused was present and participated in the 
commission of the crime, and not upon the accused to prove 
that he was absent and innocent of the offense charged in 
the indictment. (2) That the same is contrary to law, and 
contrary to the decision of the Supreme Court of Virginia, 
in the case of Lamb vs. Commonwealth, 141 Va. 481. 
Teste: This 18th day of June, 1928. 
page 321 ~ Virginia : 
EDWIN P. COX, 
Judge of the Circuit Court of 
Chesterfield County. 
In the Circuit Court of Chesterfield County. 
Commonwealth 
v. 
iRobert Lee F'enner. 
DEFENDANT'S CERTil!.,TCATE OF EXCEPTIONS 
NO. IV. 
The accused offered the following instruction, namely: 
''The Court further instructs the jury that to justify a con-
viction of the defendant his identity as the guilty person 
must be proved beyond every reasonable doubt, and the jury 
are not hound to believe that the witnesses were able to iden-
tify the prisoner with certainty because· they swear posi-
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:tively to his identity; and the jury should not so believe if 
they themselves are satisfied from the circumstances proved, 
that there is a reasonable doubt as to whether the witnesses 
were able to and did identify the defendant as the ·guilty per-
son. So far as regards the question of identity of the defendant 
the court instructs the jury that if they ~elieve from the evi-
dence and the circumstances proved that there is reasonable 
doubt whether the witnesses might not be· mistaken -as to his 
identity, then before the jury would be authorized to convict 
the prisoner· the corroborating circumstances tending to es-
tablish his identity must be such as, with other testimony, 
produces a degree of certainty in the mind of the jury so 
great that they can positively say and feel that they have no 
reasonable doubt -as to the identity of the defendant.'' 
. . . 
Which instruction the Court refused to give; but in lieu 
thereof gave instruction No. 9, referred to in Certificate of 
Exception No. IT, which is herewith made a part 
page 322. ~ of this Certificate of Exceptions, to which action 
of the Court in refusing to give the above in-
struction the accused excepted, and assigned as his reason 
-for his exception that s·aid instruction correctly stated the 
law; that the evidence being highly conflicting, that he was 
entitled to have this instr:nction given to the jury; that by the 
refusal of this instruction, the jury was not properly or suf-
!ficiently instructed as to the rule with reference to identifi-
cation. 
Teste: This 18th day of June, 1928. 
. I 
page 323 ~ Virginia : 
EDWIN P. OOX, 
Judge of the Circuit Court of 
Chesterfield County. 
In the Circuit Court of Chesterfield County. 
Commonwealth 
v. 
IT:?,obert Lee Fenner. 




When the jury ·returned their verdict in this case,· the a:c-
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cused moved the Court to set aside said verdict and to grant 
a new trial, for misdirection of the jury by the trial Court, 
in gj_ving and refusing to give instructions; and for errors 
·committed by the Court in admissions and objections of the 
evidence; and as being contrary to the law and. the evidence, 
which motion, without argument, the Court overruled, and · 
entered final judgment in favor of the Commonwealth on the 
verdict of the jury, to which action of the Court the accused 
excepted; and thereupon at a later date in the same term of 
the Circuit Court of Chesterfield County, at which this cause 
was tried, to-wit, on the day of May, 1928, and before 
the final adjournment of the term of the Court at which this 
cause was tried, the accused appeared in Gourt, with his 
counsel and renewed his motion for a new trial, alleging as 
his grounds therefor, certain alleged after discovered evi-
dence, and in support of said motion, introduced the follow-
ing affidavits, made by the following named witnesses, which 
affidavits are as follows: 
page 324 ~ State of Virginia, 
City of Richmond, to-wit: 
This day personally appeared before me, A. C. Williams, 
a notary public in and for the City aforesaid, in the State 
of Virginia, Anna Johnstone, who, being first duly sworn, 
deposed as follows : 
My name is Anna J olmstone (widow). 
My age is 32 years next October. 
My home is Lawrence, Mass. 
I am now living (in or near) Alexandria, Virgini.a 
My 'husband (deceased) was Robert L~ Johnstone. 
On December 30th, 1927, we were in this woman's house, 
(main Street, Richmond, Va.} and I arrived in Richmond 
about dark, after supper. I came on the train~ When I ar-
rived on this day he (R.obert Johnstone) was to have met 
me at the railroad station, but he went to the wrong sta-
tion.· I then went to this woman's house on ·west Marshall. 
Street, (Henderson's). I was in Richmond on the 2oth and 
,saw my husband. He sent me a telegram on the 19th telling 
me to come to Richmond (from New York) that he expected 
to get a settlement of his father's estate on January 15th, and 
when he sent me this telegram I carrie here. He told me that 
he was going down to see Mr. Moss, the lawyer, and when 
he caine back I asked him if he had seen him, and he said that 
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he was out and the next day he went out, and again the next 
day at 1:30 o'clock in the day he went out, and he was not 
back until dark. When he came in I asked him what he had 
done with his coat, and he told me that as it was dirty and an 
old coat that I had said I did not like it, he had done away 
with it. \V"e left for home on the train for New York. We 
left in a Pullman from here. I asked him where he had got-
ten the money, and he told me that he had gotten it from 
a trust company through Mr. Moss. He did not tell me any-
thing about the Chesterfield robbery until last month,· and 
really he did not confess the affair to me until the first of 
this month. When we came back to Richmond 
page 325 ~ this last time he told me that he worked and 
painted houses and earned $10.00. That night 
he got mad and hung up his overcoat in the kitchen and I 
went through it to see if he had any money as "Judge" ha:d 
told me that he had given him two $5.00 bills for a $10.00 bill. 
I told him, (Robert) that he was lying. The next day he told 
me that the letter he was writing was not to that woman but 
the fellow that was serving time for the robbery (Chester 
;Bank) and that he was not guilty (Fenner was not guilty). 
He, (Robert Johnstone) told me that he (Johnstone) did do 
it, and I asked him what he did with the money. He told 
me this, first: That Fay Greene and he did the joh. This 
"Kid" (Lee Mickelboro) drove the car and stayed outside 
the Bank in the car; Fay stayed outside also until he went 
in the Bank and pulled his gun and hit the man on the head 
standing outside of the Bank rail (but inside the bank build-
ing), then held up the girl (who was as cool as she could 
be) And Fay told him he should have shot the man he hit 
on the head. I asked mv husband what he 'did with the 
money. I also told him it was not right to do those things. 
1Ie told me there was a lot more money from this job coming, 
and that I must not worry, as I was always worrying, and 
there was a lot more to it. 
They told .me that they stole the oar they held up the 
bank in. He said they had a smoke screen on this car so 
they could make an easy get away if they got after· them. 
He said they fired two shots after leaving the bank. One 
(of the men) went towards the railroad tracks, and the "Kid" 
went towards the car tracks, and when he (Robert) got to 
Richmond he bought a plaid like cap and a black overcoat, 
<and threw away the other clothes, because he had on differ-
ent clothes when I next saw him (that night). He told me 
that he had the money put away. He pulled out this $1.00 
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bill, that is, one of the brand new $1.00 bills, and he ·also 
told me that they gav eit to me all in new bills. 
Last Wednesday I came here and went to see Lawyer Moss. 
I then went to Chappelle's and saw Ada there, 
page 326 } and she told me she she had been married to Fay 
Greene for a year or over. 8he asked me if I 
had seen "Bob'' and I said "Yes". "Bob" was. looking 
for Fay Greene as he said that Fay owed him $100.00. 
I asked her where F'ay was, and she said that he was out 
of town. She told me that she had only seen Fay for five 
minutes in. the last two weeks. I told her that I wanted to 
see him and told her what "Bob" had told me. That night 
·she called up two feHows. One of the fellows name was Mick-
elboro; my husband called him the "Kid". I believe his 
name is Lee Mickelboro; at least he is the one that drove the 
car when we went to the country. 
They drove me quite a ways that night. We sat up until 
one o'clock and went out in the car then and did not get back 
untli three o'clock. After seeing Fay Greene in the country 
that night they a~:~ked me how· uch I wanted, and I told them 
I wanted $14.00, that I was expecting to get enough to pay 
the undertaker's bill. My husband had told me that it was 
all put away, and said that Fay Greene and "The Kid" were 
afraid to change it. I believe that the money was all put 
away here in Richmond. Chappelle asked me if "Boli" 
(,Johnstone) had told me about the money. He said that 
last week, on Sunday, we were going down to Centreville, 
Maryland (Chappellee, Fay Greene and "Bob" (Johnstone) 
and rob the Bank there. 
"Bob" told me what they did in Chesterfield County. He 
said they went and had a bill changed, and then he told them 
what to do; that Fay stayed outside and the "Kid" stayed 
in the car, and "Bob" pulled his gun and as a. man standing 
in the Bank next to "Bob" as he went in was laughing. Fay 
hit •him on the head with his gun, and the girl in the Bank 
when ''Bob'' said to put up her hands.· Ada told me that Fay 
said I did not know anything about it, and he did not know 
that she knew it, but she knew it the da.y it happened. She 
asked me not to tell it. She said that she did not see a. nickle 
of it, and thinks I knew nothing of it. 
I have never seen the ''Kid'' since. He did the 
page 327 } driving. I asked him his name, but he would not 
tell me his right name. He did say he was the 
boy "Bob" called the "Kid". That was after one o'clock 
when they carried me out there to see Fay Greene on last 
Wednesday. I met Fay Greene about a year ago in March, 
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but he seemed stouter to me than he is now. Ada (Chap-
pelle) knew just as inuch about this as I did, and knew even 
niore about it, and before I did. She told me what it was 
all about. The day they were going to pull the Centerville 
job was on April, 1st, on Sunday and Mr. Chappelle was 
going with them. They were also planning a job in Dover, 
Del., and Centreville. You know ''Bob'' was in jail three 
months. They took his. finger prints and picture in Wilming-
ton, Del. (Castle Work House) as Robert Johnstone. He was 
released on March 9th, 1928. He was sentenced for having 
a gun on him. He got. the gun he had on the night of his 
death. He ran a service station and paint shop at Centre-
ville. We left Centreville last September. We were there· 
from April to September. He had brand new bills from the 
Chester Bank but was afraid to spend them. I believe that 
money is hid around Richmond now. I was not supposed 
to get any share of the money. All I came here for was to 
see if his Daddy (''Bob's. daddy) had left him any money 
or what. 
Frorri the letter he wrote me while in prison, he said ''An-
nie, when I g·et out of here will go down to Richmond, and I 
will get the money from Dad's estate". However, he did 
confess that he was down in Richmond and did not get any 
money from his Dad's estate, but that he got it from the 
.BIJ.nk. I caught him writing a letter saying that the man-
charged with robbing the bank has been identified, hut he. 
was· the wrong man. Bob said that he was .going after F·ay 
Greene, and if he did not come across he woulq get a bullet, 
and there would be more (money) coming. He wrote to Fay 
Greene time and time again, but· he would not tell me any-
thing about his address. \iVhen I took the (news) paper out 
of his overcoat pocket with the account -of the Chester Bank 
affair (regarding Fenner's trial) it was about the first of 
April.· 
page 328 ~ Ada Chappelle said the only thing she got 'out 
of it was a brown coat and a $2.50 gold piece 
which Fay Dropped (or lost). Anyhow that was more than 
I got out of it. I told her that too. I mean the money that 
came from the Chester ·Bank. I can also say that Ada's 
mother (Mrs. Chappelle) also knows that the money was 
gotten by Bank robbery. 
I left Richmond the last time Saturday mon1ing last at ten 
o'clock by Bus for my home at Alexandria. 
The description you have of the dark skin man weight 
about190 lbs wearing a slouch hat, I am sure is Fay Greene, 
and the description of the smaller man wearing a cap and 
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looks like a Jew is the description of my husband the way he 
looked that day. 
ANNA JOHNSTONE. 
Subscribed and sworn to before ine ·this 30th day of April, 
1928 .. 
State of Virginia, 
City of Richmond, to-wit: 
A. C. WILLIAMS, 
Notary Public. 
Anna Johnson, who, being first duly sworn on ·her oath 
says: That she is the widqw of Langdon Bob Johnson; that 
upon Sunday, the 1st day of April, 1928, my husband, Lang-
don Bob Johnson had an engagement to meet Fay Greene at 
a filling station near Alexandria, Va., but Fay Greene did 
not show up. My husband on said day told me that F'enner 
who had been arrested upon the charge of robbery of the 
Chesterfield Bank, was innocent and said that he and Fay 
Greene and a man named Mickelboro, who was called "Kid" 
com:nlltted the robbery. My husband said he and Fay Greene 
went in the house and Midwlboro remained in the automo-
bile. He my husband told me that Fay Greene had the money 
from the robbery buried in Richmond. He said that there 
only three in it, and that they were himself, Fay Greene and 
Mickelboro. Given under my hand and seal this 3rd day of 
May, 1928. ' 
ANNA JOHNSTONE (Seal.) 
page 329 ~ Subscribed and sworn to before me this the 
third day of May, 1928, by Anna Johnson. 
W. B. GENTRY, 
Notary Public, 
·City of Richmond, Va. 
·My commission expires July 28th, 1928. 
page 330 ~ This day, R. L. Chappelle, personally appeared 
before me, E .. M. Andrews, a notary public in and 
for the City of Richmond, in the S'tate of Virginia, and made 
· oath as follows: That he is of the age of 51 years; that he 
knew Robert Johnstone, the husband of Mrs. Anna John-
stone; that some time before the robbery of the Bank inChes-
terfield County, Virginia, Robert Johnstone came and asked 
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him to take part in a robbery of a bank; that he declined 
to do so; that the said Johnstone explained to him how the 
robgery would be committed; that shortly after the robbery 
of the Chester Bank, Johnstone again saw ·him and pulled 
out a roll of money, containing apparently new paper money 
and made the remark, "See, boy, you won't game. If you 
had been you would have money''; that he understands 
Johnstone is now dead; and that .r ohnstone admitted the said 
robbery to him; that subsequently in a conversat~on with 
Johnstone, he was told by Johnstone that Fenner was not 
guilty and that he, Johnstone was too smart for the police to 
get him. 
ROBERT L. OHAPPELLE. 
Subscribed and sworn to on this 8th day of May, 1928. 
E. M. ANDREWS, 
Notary Public. 
My commission expires Feb. 2nd, 1931. 
page 331 ~ This day A. H. Johnson, personally appeared 
before me, E. M. Andrews, a Notary Public for 
the City of Richmond, State of Virginia,. and made oath as 
follows: 
That he is a Deputy Sergeant of the City of Richmond, and 
his duties are at the City J:ail, in said City of Richmond, Vir-
ginia; that some time after Robert Fenner was arrested, one 
G. W. Smith of M·ecklenburg County, Virginia, visited the 
·City Jail in an effort to identify a party or parties who held 
him on the public highway in Mecklenburg County on or about 
the 23rd day of December, 1927, while he, the said Sniith was 
carrying U. S. Mail; that he took Mr. Smith around to the 
tier where Robert Fenner was located, and Mr. S'mith was 
unable to identify Fenner; that F'enner was standing almost 
in front of him and after his failure to identify Fenner, your 
affiant pointed Fenner out to the said Smith, at which time 
Smith said that he (meaning Fenner) is not the man; and 
that he has never seen him (meamng Fenner) before. 
A. J. JOHNSTONE, Affiant. 
Subscribed and sworn to before me, in the said City of 
Richmond, Virginia, this loth day of· May, 1928. 
Robt. L. Fenner v. Commonwealth of Virginia. 219 
My 0ommission expires Feb. 2nd, 1931. 
E. M. ANDREWS, 
Notary Public. 
page 332} This day T. F. O'Connor personally appeared 
before me, E. M. Andrews, a notary public, in 
and for the City of Richmond, State of Virginia, and made 
oath as follows: That Robert L. Fenner has been confined 
at the City Jail in the City of Richmond, Virginia, since the 
:31st day of Deeember, 1927; that prior to that time Fay 
Greene had been an inmate of the City Jail at different pe-
riods for a eonsiderable length of time; that Fay Greene and 
R.o bert Fenner are about the same size and are very much 
alike in appearance, with the exception that Fay Greene has 
darker skin than R-obert Femier. Affiant has been a Deputy 
Sergeant at the City Jail nearly .four years. 
T. F. O'CONNOR, Affiant. 
Subscribed and sworn to before me this lOth day of May, 
1928. 
My oommission expires Feb. 2nd, 1931. 
E. M. ANDREWS, 
Notary Public. 
page 333 } This day E. L. Travis personally appeared be-
fore me, Edna M. James, a Notary Public in and 
for the City of Richmond, State of Virginia, and made oath 
as follows: 
That he is a practicing attorney in the State of North 
Carolina and has been for a period of thirty-six years; that 
he was one of the attorneys for the defendant Robert L. 
Fenner, in the trial of his case in Chesterfield Circuit Court 
on April 20th, and 21st, 1928, and that Leith S'. Bremner, of 
the City of Richmond, Va., was associate counsel for the de-
fendant, Robert L. Fenner; that at the time of the trial, and 
in fact until a few days ago, he had never heard of or known 
of Mrs. Anna Johnstone, or her late husband, R.obert John-
stone, Lee Miekelboro or Fay Greene; that the first informa-
tion he ever had of her was when he visited Riehmond on 
Wednesday, Ma.y 2, 1928, when he was shown a statement 
which was made and signed by Mrs7 Anna Johnstone at the 
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Police Headquarters in the City of Richmond, Virginia, on · 
April 27, 1928; that he has since seen a further statement 
and affidavit made by Mrs. Johnstone which was signed and 
sworn to on the 3rd day of May, .1928; that he has never had 
any communication directly or indirectly with Mrs. Anna 
Johnstone ; that he has never seen her nor any of the other 
parties hereinbefore mentioned; that he has never had any 
knowlege or information of the matters set out in the state-
ment and in the affidavit of Mrs. Anna Johnstone, until he 
was shown the said statement and affidavit as above recited; 
that he feels confident that if this evidence had been obtain-
able and produced at the last trial that a different verdict 
would have been rendered. . 
E. L. TRAVIS, Affiant. 
Subscribed and sworn to before me, Edna M. James, a No-
tary Public in and for the Ciity of Richmond, State of Vir-
ginia, this 8th day of May, 1928. · 
My commission. expires October 20th, 1930~ 
' i ~ ! 
EDNA M. JAMES, 
Notary Public. 
page 334 ~ This day W. A. Toler, personally.appeared be-
fore me, a Notary Public in and for the City of 
Richmond, State of Virginia, and made oath as follows: That 
he is in the employ of the City of Richmond, Virginia, Police 
Department in the capacity of Detective Sergeant, assigned· 
as Chief in charge of the Bureau of Identifiteation, having 
been in charge. of said bureau for the past seventeen years. 
That the Police Department of the City of Richmond, Va., 
have on file in said identification Bureau a photograph an9-
finger print identification of one L. Robert Johnstone, hav-
ing received the same from the New Castle County Work 
House authorities, Wilmington, Delaware. No. of said photo 
20576. That the said photo No. 20576 marked W. A. Toler 
#1 is identical to the photograph on file in this office. 
W.A. TOLER. 
Subscribed and sworn to before me this 11th day of May, 
1928. . 
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My commission expires July 28, 1928. 
W. B. GENTRY, 
Notary Public, 
City of Richmond, Va. 
page 335 ~ This day Robert L. Fenner personally ap-
peared before me, E,. M. Andrews, a Notary Pub-
lic in and for the City of Richmond, State of Virginia, and 
made oath as follows: That he is the defendant in the case 
of Commonwealth vs. Robert Lee Fenner; that he was con-
victed on April 21st, 1928, and given twelve years in the S'tate 
Penitentiary, that he does not know Mrs. Anna Johnstone, 
Fay Greene or Lee Mickelboro; that so far as he knows he 
has never seen any one of them, nor did he know or ever see, 
so far as he knows, Robert Johnstone the husband of the 
said Mrs. Anna Johnstone; that he at all times maintained 
his innocence of the charge against him, but that he did not 
know or had he any information eoncerning the facts set 
forth in the affidavit of Mrs. Anna Johnstone; that he knew 
nothing of it until it was reported to him by his attorney 
after the said Mrs. Anna .Johnstone had made the statement 
to Captain Wright of the Richmond Police Department; that 
he believes if a jury were to hear the facts stated in the af-
fidavit that the result would be different and that he would 
be acquitted. · 
ROBERT L. FENNER, Affiant. 
Subscribed and sworn to before me this lOth day of M_ay, 
1928. 
My commission expires Feb. 2nd, 1931. 
E. W. ANDREWS, 
Notary Public .. 
page 336 ~ I, W. H. Glasscock have made the following 
statement to Geo. C. Heath, a Justice of the Peace 
of Hanover County. 
That on April 21st, 1928, about nine o'clock at night an 
automobile containing four or five men drove up to the place 
where I am employed and made purchases of sandwiches, 
soft drinks and cigarettes and asked permission to park for 
a few minutes waiting for someone. In fifteen or twenty 
·minutes a car came from Richmond with two or three men 
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in it. The driver of the car from Richmond got out of his 
car and came to the driver of the car that asked permission 
to park and held a short conversation. At the end of the 
conversation the driver of the parked car made the follow-
ing statement loud enough for me to hear. That the war-
rant they have for me doesn't amount to anything but the 
statement that Johnstone made is liable to send me to the 
electric chair so I am going to leave these parts for good. 
·when the car that had asked permission to park drove away 
the remaining men said goodbye, ~..,ay, good luck. The car 
that Fay was in was a brown cadillac, the one froi:n Rich-
mond a gray car of the touring type. My memory was re-
freshed by the recent accounts in the daily paper and I con-
sider it my duty to make known the facts as I know them. 
I make these statements of my own free will without 
coercion from any one. 
W. H. GLASSCOCK. 
Virginia: 
Hanover County, to-wit: 
Sworn to by W. H. Glasscock before me m my County 
aforesaid this 3rd day of May, 1928. 
GEO. E. HEATH, J.P. 
page 337 ~ Mrs. Jeanette Henderson, 
915 E. Marshall St., 
Richmond, V a. 
Makes the following statement: of my own free will and 
. accord: 
Mrs. Anna ·Johnstone came to my house as above on Sun-
day, December 18th, 1928, and left there either the 21st or 
22nd of December, 1928, saying she was leaving on 8 :15 
train with her husband. When Mr. Johnstone came in on 
the day he left after being away all day he gave Mrs. John-
stone a hand full of gold. Four persons in my house saw it. 
As he was leaving he came back to kitchen where I was after 
he had paid room rent for he and his wife and said to me, 
I am going to give you a little Santa Claus and gave me a 
$2.50 gold piece. I put the $2.50 gold piece in my safety box 
in the Bank with two other gold pieces (2lh) I had in there, 
~nd I cannot tell which one he gave me. Up to four o'clock 
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both days before she left Mrs. Johnstone was in the house 
with me, and Mr. Johnstone told my boy Willie that he, 
Johnstone, had $350.00 in .gold. 
I never knew the Johnstone until they came to room at my 
house about a year ago. I also saw Johnstone with a new 
o'coat on the night he left here and I made the remark he 
had gotten a raise. 
MRS. JEANETTE HENDE·RSON. 
The- accused in support of his motion assigned as a reason 
for the setting aside of the judgment previously entered at 
this Term in thiB cause and the said setting aside of the ver-
dict of the jury and granting a new trial, the decision of the 
Supreme Court of Virginia in Hines vo. Commonwerilth, 13€ · 
Va. 728, and the affidavits hereinabove set out, no witnesses 
were examined by the Court, but which matter was heard on 
the affidavits presented and hereinabove set out, and upon 
the argument of counsel for the accused, who 
page 338 ~ stated that he was absolutely ignorant of the mat-
ters set ottt in the affidavits in this cause at the 
time the judgment was entered; that the utmost diligence had 
been used in preparing the case for the accused, and that the 
matters set out in said affidavit did not come to his attention 
until after judgment had been entered in this case, although 
he exercised the highest degree of diligence in attempting 
to defend the accused, but the ·Court overrules said motion 
and refused to set aside its judgment entered at a previous 
day in the same Term, and refused to set aside the verdict 
of the jury and to grant the accused a new trial, to which 
action of the Court the accused, for the reasons heretofore 
set out, excepted. 8 
Teste: This 18th day of June, 1928. 
page 339 ~ Virginia.: 
EDWIN P. COX, 
Judge of the .Circuit Court of 
Chesterfield County. 
In the Circuit Court of Chesterfield County. 
Commonwealth 
v. 
Hobert Lee Fenner. 
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DEFENDANT'S CERTIFICATE OF EXCEPTIONS 
NO. VI. 
During the trial of this case, as set out in Certificate of 
Exceptions No. 1, which is hereby referred to and made a part 
of this Certificate of Exceptions, the accused, in order to 
maintain his case, introduced as a witness in his behalf, one, 
Annie Crowder, who testified that the accused was in the City 
of Norfolk at or about the time of the commission of the 
crime charged in the indictment, which is alleged to have 
ocmirred in Chester, Virginia. On cross examination this 
witness was asked by the .Attorney for the Commonwealth, 
the following question, "Mrs. Crowder, aren't you a woman 
with a reputation for immoral character¥" To which she 
answered "No, sir, I haven't been aecused o£ it''. He then 
asked her "Are you positive about thaU" To which she 
answered "Yes, sir". The Commonwealth's Attorney then 
said "I expect to prove you are. Mrs. Crowder is it not true 
that you frequent houses of prostitution and assignation~" 
To which she answered "No, sir". 
After the accused had rested, the Commonwealth in re-
buttal introduced the testimony of one Leon Norwitzky, a 
Norfolk City Policeman, who,· during his. examination was 
.asked by the Attorney for the Commonwealth, "What is Mrs. 
Annie Crowder's reputation as being a woman of immoral 
character~" To which the accused objected, which objection 
the Court. sustained. Thereupon the Attorney for the Com-
. monwealth propounded to the witness the fol-
page 340 ~ lowing question: "It has been testified to here by 
Mrs. Annie Crowder that she was not a woman 
of immoral character. Is that true 6'Jr not~" Thereupon 
,counsel for the accused again objected as set out in Certificate 
of Exceptions No. 1, manuscript pages 267-268, which is here 
made a· part of this Certificate of Exceptions, which objec-
tion the Oourt sustained. Thereupon the Commonwealth's 
Attorney propounded to the witness the following question: 
"What is the general reputation of Mrs. Annie Crowder as 
being a woman of immoral character?" To which the wit-
ness, over the objection of the accused was permitted to an-
swer "Bad". To which action of the C:ourt in permitting 
the foregoing question and answer, the accused mmepted, for 
the reasons set out in Certificate of Exceptions No. 1, manu-
script pages 267-268. 
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Teste~: This 1~th day of June, 1928. 
page 341 ~ Virginia : 
EDWIN P. COX, 
Judge of the ·Circuit Court of 
Chesterfield County. 
In the Circuit Court of Chesterfield County. 
Commonwealth 
v. 
Robert Lee Fenner. 
DEFENDANT'S CERTIFICATE OF EXCEPTIONS 
NO. VII. 
On the trial of this case, after· defendant had offered wit-
nesses for the purpose of establishing an alibi by proving 
he was in the City of N:orfolk at or about the time the crime 
charged in the indictment was . committed in . the 
town of -Chester, Virginia, in support of his case 
.the accused introduced Mrs. Annie Crowder, who. tes-
tified ·that the accused was in the City of Norfolk at 
the time the crime charged in the indictment was committed, 
and on cross examination she was asked by the Attorney for 
the Commonwealth where Fenner was two days after the 
commission of the erime, namely, Deeemb{:lr 23, 1927. To 
whieh she answered that be was a.t her house in the City of 
Norfolk. Thereupon, after the aecused had closed his case, 
the Commonwealth offered in rebuttal, one George W. Smith, 
to prove that the aceused instead of being in the City of 
Norfolk on December 23, 1927, was at or near Boykin, Vir-
,ginia. Counsel· for the accused objected to the admission of 
the testimony for the reason set forth in the Certificate of 
Exceptions No. 1, manuseript pages 279-289, which are made 
a part of this Certificate of Exceptions, but the Court over-
ruled the objection and permitted the witness to testify that 
the accused was in the neighborhood of Boykin on December. 
23, 19·27, to which the aecused excepted, for the reason as-
signed in the argument of the matter, and fully set out in 
Certificate of Exceptions No. 1, and made a part of this 
Certificate of Exceptions. 
Teste : This 18th day of June, 1928. 
EDWIN P. COX, 
Judge of the Circuit Court of 
Chesterfield County. 
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page 342 ~ Vi~ginia: 
In the Circuit Court of Chesterfield County. 
Commonwealth 
v. 
Robert Lee Fenner. 
DEFENDANT'S CERTIFICATE OF EXOE:PTIONS 
NO. VIII. 
On the trial of this case after the defendant had offered 
witnesses for the purpose of establishing an ali-bi by prov-
ing that he was in the City of Norfolk at or about the time 
the crime charged in the indictment was committed in the 
town ·of Chester, Virginia, in support of his case, the ac-
cused introduced two witnesses, namely Dewitt Goodwin and 
William Torbert, who testified that they saw Robert Fen-
ner on the night in question at about seven forty-five. To 
corroborate the said witnesses the defendant then introduced 
Mrs. W. E. Petty in an effort to prove that the said wit-
nesses had reported to her that they had seen Fenner. This 
report was made to the witness the same evening. To this 
{Juestion the Commonwealth's Attorney objected, as shown 
by Certificate of Exceptions No. 1, manuscript pages 229, 230 
and 231. The Court sustained the said objection, to which 
the accused excepted for the reasons assigned in the argu-
ment of the matter and fully set out as aforesaid in Certifi-
cate of Exceptions No. 1, and made a part of this Certificate 
of Exceptions. 
Teste: This 18th clay of June, 1928. 
page 343 ~ Virginia : 
EDWIN .P. COX, 
Judge of the Circuit Court of 
Chesterfield County. 
In the Circuit Court of Chesterfield County. 
Commonwealth 
vs. 
Robert Lee Fenner. 
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DEFENDANT'S CE.RTIFICATE OF EXCEPTIONS 
NO. IX. 
On the trial of this case after the defenda.nt had offered· 
witnesses for the purpose of establishing an alibi by proving 
that he was in the City of Norfolk, at or about the time the 
crime charged in the indictment was committed in the town 
of Chester, Virginia, in support on his case, the accused in-
troduced two witne·sses, namely, Dewitt Goodwin and Wil-
liam Torbert, who testified that they saw Robert Fenner on 
the night in question at about seven forty-five. To corrobo-
rate the said witnesses the defendant then introduced Mrs. 
Ethel Miller in an effort to prove that the witnesses had re-
ported to her that they had seen Fenner. This report was 
made to the witness the same evening. To this question the 
Oommonwealth 's Attorney objected, as shown by Certificate 
of Exceptions No. 1, manuscript pages 233 and 234. The 
Court sustained the said objection, to which the accused ex-
cepted for the reasons assigned in the argument of the mat-
ter and fully set out as aforesaid in Certificate of Exceptions 
!No. 1, and made a part of this Certificate of Exceptions. 
Teste : This 18th day of June, 1928. 
page 344 ~ Virginia: 
EDWIN P. COX, 
Judge of the Circuit Court of 
Chesterfield County. 
In the Circuit Court of Chesterfield County. 
Commonwealth 
v. 
Robert Lee Fenner. 
ORDER OF CERTIFICATES OF EXCEPTIONS. 
This day came the defendant, Robert Lee Fenenr, and ten-
dered and presented to the Court a Certificate of the evidence 
in this case, and Certificate of all instructions ,given by the 
Court in this case, and his nine >Certificates of Exceptions 
numbered I, II, III, IV, V, VI, VII, VIII and IX and moved 
the Court that the same be signed and enrolled and made a 
part of the record in this case. 
r---
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And it appearing that the Comnionwealth's Attorney of 
Chesterfield County, Virginia, has had re8!sonable notice of the 
time and place when the said Oertificate should be tendered 
and presented to the Judge of this Court, as evidenced by a 
notice from the defendant to the Commonwealth's Attorney, 
· Mr. M. A. Co~bill, service whereof was duly accepted by M.· A. 
Cogbill on the 4th day of June1 1928, the Court do.th this day, 
that is to say on the 18th day of J:une, 1928, within sixty days 
from the time the final judgment in this case was entered, 
•sign, . seal and· file all of the .said .Certificates, and the same 
are hereby made a part of the record in this case. 
EDWIN P. COX, Judge. (S'eal) 
page 345 ~ Virginia : 
Chesterfield County, to:-wit: 
In the Circuit Oourt of said County. 
I, Philip V. Cogbill, Cierk of the Circuit Court of the 
County of Chesterfield, do certify that the foregoing is a true 
transcript of the record in the case of .the Commonwealth of 
Vi:r:ginia against Robert Lee Fenner; and that the Common-
wealth's Attorney had due notice of the intention of the de-
·fendant to apply for said transcript. 
Given under my hand this 28th day of June, 1928. 
PHILIP V. COGBILL, Clerk. 
A Copy-Teste : 
H. STEWART JONES, C. 0~ 
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